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CONSTRUCTION SERVICES AGREEMENT 

 This Construction Services Agreement (hereinafter referred to as the 
“Agreement”) is entered into this 13th day of June, 2019, by and between the Gilroy Unified 
School District, a California school district organized and existing under the laws of the State of 
California (hereinafter referred to as the “District”) and Flint Builders, Inc. which is a contractor 
licensed by the State of California, with its principal place of business at 401 Derek Place, 
Roseville, California  95678 (hereinafter referred to as “Contractor”). 

 
WHEREAS, the District operates Brownell Middle School, located at 7800 Carmel Street. 

Gilroy, California 95020  (hereinafter referred to as the “School Facility”); and 

WHEREAS, the District desires to construct new facilities and improvements (as more 
fully described below) at those portions of the School Facility identified in the Site Lease, as 
defined in Section 1G below (the “Site”); and  

WHEREAS, the District has determined that it will provide the best value to the District 
and it is in its best interests to pursue the improvements to the School Facility through the 
lease-leaseback method of project delivery pursuant to California Education Code §17406 
which permits the governing board of the District, without advertising for bids, to lease to 
Contractor property owned by the District if the instrument by which property is leased requires 
the lessee to construct, or provide for the construction, on the leased property, of a facility for 
the use of the District during the term of the lease, and provides that title to that facility shall 
vest in the District at the expiration of the lease; and 

WHEREAS, the District desires to finance a portion of the improvements utilizing the 
lease/leaseback methodology; and  

 WHEREAS, the District has conducted an RFQ/P process by which it selected 
Contractor; and 

 WHEREAS, the District intends to undertake work to improve the School Facility, the 
scope of which is generally described in Exhibit A attached hereto and incorporated by 
reference herein; and 

 WHEREAS, in connection with the approval of this Agreement, the District will enter into 
a site lease with Contractor, under which it will lease to Contractor the Site in order for 
Contractor to construct the Project as described in the Scope of Work set forth generally in 
Exhibit A (hereinafter referred to as the “Scope of Work”); and 

 WHEREAS, assuming that the District and Contractor can agree on the terms, including 
the price, for the additional scope of work, the District and Contractor anticipate that the scope 
of the Project may be amended to include additional work; and 
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 WHEREAS, Contractor will lease the Site back to the District pursuant to a sublease 
agreement, under which the District will be required to make payments to Contractor for the use 
and occupancy of the Site, including the Project (hereinafter the “Financing”); and 

WHEREAS, Contractor represents that it is sufficiently experienced in the construction of 
the type of facility and type of work sought by the District and is willing to perform said work for 
lease and the Financing to the District, all as more fully set forth herein; and 

 WHEREAS, at the expiration of the Site Lease, title to the Site and the improvements 
thereon will vest with the District;   

 NOW, THEREFORE, in consideration of the covenants hereinafter contained, the District 
and Contractor agree as follows: 

SECTION 1.   DEFINITIONS 

A. Construction.  The term “Construction” as used in this Agreement includes all labor 
and services necessary for the construction of the Project, and all materials, 
equipment, tools, supplies and incidentals incorporated or to be incorporated in such 
construction as fully described in the Scope of Work set forth in Exhibit A attached 
hereto.  Unless otherwise expressly stipulated, Contractor shall perform all work and 
provide and pay for all materials, labor tools and equipment, including, but not limited 
to, light, water, and power, necessary for the proper execution and completion of the 
Project shown on the drawings and described in the specifications developed 
pursuant to this Agreement. 

 
B. Construction Documents.  The term “Construction Documents” means the final 

drawings, profiles, cross sections, design development drawings, construction 
drawings, and supplemental drawings based on the plans and specifications 
developed for the Project pursuant to the Scope of Work set forth in Exhibit A 
attached hereto, including any reference specifications or reproductions prepared by 
the architect of record hired by the District for the Project (the “Architect”) and 
specifications approved by the District, the Division of the State Architect (“DSA”), 
and the local agencies having jurisdiction or other regulatory agencies whose 
approval may be required, which show or describe the location, character, 
dimensions or details for the Project and specifications for construction thereof. 
 
C. Contract Documents.  The term “Contract Documents” as used in this 
Agreement refers to those documents which form the entire agreement by and 
between the District and Contractor.  The Contract Documents consist of this 
Agreement, including the exhibits and attachments hereto, the Site Lease, including 
the exhibits and attachments thereto, the Sublease, including the exhibits and 
attachments thereto, the Project Manual including the General Conditions thereto, as 
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amended, which is incorporated herein (the “General Conditions”), and the 
Construction Documents. The term “Contract Documents” shall include all 
modifications and addenda thereto.  
 

D. Guaranteed Maximum Price.  The term “Guaranteed Maximum Price” or “GMP” as 
used in this Agreement means the Guaranteed Maximum Price established pursuant 
to Section 5 of this Agreement to be used to calculate the Tenant Improvement 
Payments and the Sublease Payments to be paid by the District to Contractor 
pursuant to the Sublease, subject only to any adjustments for Extra 
Work/Modifications as provided in Section 10 of this Agreement. 

 
E. Project.  The term “Project” shall mean the improvements and facilities to be 

constructed and installed by Contractor at the School Facility which will result in 
complete and fully operational facilities as more fully set forth on Exhibit A attached 
hereto.   

 
F. Project Manual.  The term “Project Manual” shall mean the compilation of the 

Specification sections including Division 0, Procurement and Contracting 
Requirements, Division 1 General Requirements, and technical specifications 
Division 2 through 33 prepared by the Architect and approved by the District, the 
DSA, or other regulatory agencies which show or describe the location, character, 
dimensions or details for the Project, which shall be delivered to Contractor upon 
execution of this Agreement. 

 
G. Site.  The term “Site” as used in this Agreement shall mean those certain parcels of 

real property and improvements thereon (if any) more particularly described in Exhibit 
A to the Site Lease. 

 
H. Site Lease.  The term “Site Lease” as used in this Agreement shall mean the certain 

Site Lease dated of even date herein between the District and Contractor, together 
with any duly authorized and executed amendment(s) thereto, pursuant to which the 
District leases the Site to Contractor. 

 
I. Specifications.  The term “Specifications” shall mean those numbered specifications 

set forth in the Project Manual which shall accompany this Agreement and which are 
incorporated by reference herein.  Individual Specifications may be referred to by 
their specification number as set forth in the Project Manual.  
 

J. Subcontractor.  As used in this Agreement, the term “Subcontractor” means any 
person or entity, including trade contractors, who have a contract with Contractor to 
perform any of the Construction. 
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K. Sublease.  The term “Sublease” as used in this Agreement shall mean the certain 
Sublease dated of even date herein between the District and Contractor, together 
with any duly authorized and executed amendment(s) thereto, pursuant to which the 
District subleases the Site from Contractor. 

 
L. Sublease Payments.  The term “Sublease Payments” as used in this Agreement 

shall mean the payments made by the District to Contractor pursuant to Section 6 of 
the Sublease. 

 
M. Tenant Improvement Payments.  The term “Tenant Improvement Payments” as 

used in this Agreement shall mean the payments made by the District to Contractor 
pursuant to Section 6 of the Sublease. 

SECTION 2.  CONTRACTOR’S DUTIES AND STATUS 

 Contractor covenants with the District to furnish reasonable skill and judgment in 
constructing the Project.  Contractor agrees to furnish efficient business administration and 
superintendence and to furnish at all times an adequate supply of professionals, workers, and 
materials and to perform the work appropriately, expeditiously, economically, and consistent 
with the Contract Documents. 

SECTION 3.   ADDITIONAL SERVICES 

 If the District requests Contractor to perform additional services not described in this 
Agreement, Contractor shall provide a cost estimate and a written description of the additional 
work necessary to complete such additional services.  The cost for such additional services 
shall be negotiated and agreed upon in writing in advance of Contractor performing or 
contracting for such additional services, and such cost shall be used to adjust the GMP 
established pursuant to Section 5 hereof.  In the absence of a written agreement, the District 
will not compensate Contractor for additional services, will not adjust the GMP for such 
additional services, and Contractor will not be required to perform them.  It is understood and 
agreed that if Contractor performs any services that it claims are additional services without 
receiving prior written approval from the District Board of Education, Contractor shall not be 
paid for such claimed additional services and the GMP will not be adjusted.  Nothing in this 
Agreement shall be construed as limiting the valuation of such additional services and amount 
that the GMP will be adjusted for such additional services, should a written agreement for such 
services be executed by the parties.  Notwithstanding the foregoing, Contractor shall not be 
entitled to compensation, nor will the GMP be adjusted, for additional services required as a 
result of Contractor’s acts, errors or omissions. 
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SECTION 4.  OWNERSHIP OF PLANS AND DOCUMENTS 

All original field notes, written reports, drawings, specifications, Construction Documents, 
and other documents, produced or developed for the Project are the property of the District, 
regardless of whether the Project is constructed, and shall be furnished to the District.  Such 
documents are not to be used by Contractor or by the Subcontractors on other work nor shall 
Contractor nor the Subcontractors claim any right to such documents.  This shall not deprive 
Contractor from retaining electronic data or other reproducible copies of the Construction 
Documents or the right to reuse information contained in them in the normal course of 
Contractor’s professional activities. 

SECTION 5.  ESTABLISHMENT OF GUARANTEED MAXIMUM PRICE 

The “GMP” for the Project shall be $57,378,386.00. The GMP consists of (1) Sublease 
Tenant Improvement Payments in the amount of $52,214,331.70 and, (2) a Contractor 
Contingency in the amount of $2,295,135.00, and, (3) Sublease Payments in an amount not to 
exceed a total lease value of $2,868,919.30 pursuant to terms and payment schedule as set 
forth in the Sublease.  

The GMP is based upon the plans and specifications existing at the time this Agreement 
is entered into between Contractor and the District, and more fully described and referenced in 
the Scope of Work set forth in Exhibit A attached hereto. Contractor acknowledges that (i) 
Contractor has conducted a site inspection and is familiar with the site conditions based on 
records, studies and visible conditions relating to construction and labor and (ii) Contractor has 
reviewed the Contract Documents and is familiar with the contents thereof.  District directed 
changes to the scope of the Project not contemplated in the Scope of Work shall be deemed 
Extra Work/Modifications pursuant to the procedures set forth in Section 10 of this Agreement.  
The GMP shall include, but not be limited to, increases in labor and materials.  The GMP has 
been used to calculate the Tenant Improvement Payments and the Sublease Payments to be 
paid by the District to Contractor pursuant to the Sublease.  The GMP includes the cost of all 
labor, materials, equipment, general conditions, overhead, profit and a Contractor Contingency 
as indicated above.   

The Contractor Contingency is for the purpose of covering the cost of very specific 
issues that may arise during construction and it may be used only upon the written agreement 
of the Contractor, the architect of record, and the District.  The Contractor Contingency is to be 
used only to pay Contractor for the following enumerated reasons:  (1) additional costs resulting 
from discrepancies in the bid buy-out process; (2) conflicts, discrepancies or errors in the 
Construction Documents; (3) work required by the Inspector of Record or any governmental 
agency involved in the permitting or approval/certification process that is not otherwise shown in 
the Construction Documents; and (4) any other items of cost agreed to in writing by the 
Contractor and District to be included in the Contractor Contingency.  The Contractor 
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Contingency shall not be used for costs incurred as a result of Contractor’s acts, errors or 
omissions. 

Contractor shall be responsible for tracking expenditures of the Contractor Contingency 
and shall provide periodic written updates to the District as directed. Unused Contractor 
Contingency and unused Allowances at Project completion shall reduce the GMP and will result 
in an adjustment of the Tenant Improvement Payments and possibly the Sublease Payments. 

The District shall at all times have the right to reduce the scope of the Project.  If the 
District reduces the scope of the Project, the GMP shall be reduced commensurate with the 
reduced Scope of Work pursuant to the provisions of Section 10, below, and will result in an 
adjustment of the Tenant Improvement Payments and, if applicable, the Sublease Payments. 

SECTION 6.  NOTICE TO PROCEED WITH CONSTRUCTION    

Upon receipt of an approved GMP, the District shall issue a notice to Contractor to 
proceed with the Construction of the Project.  In the event that a Notice to Proceed with 
Construction is not issued for the Project, the Site Lease and the Sublease shall terminate upon 
written notice from the District to Contractor that a Notice to Proceed will not be issued. 

SECTION 7.  SAVINGS    

If Contractor realizes a savings on one aspect of the Project, such savings shall be 
tracked and Contractor shall provide periodic written updates of such savings.  Such savings 
shall be added to the Contractor Contingency and the use of such savings shall be as set forth 
in Section 5. However, if such savings are not so utilized, the amount of such savings shall 
reduce the GMP and will result in an adjustment of the Tenant Improvement Payments and, if 
applicable, the Sublease Payments. 

SECTION 8.  SELECTION OF SUBCONTRACTORS 

 In the interest of minimizing the expenditure of funds for the construction of the Project, 
Contractor agrees to select Subcontractors who are appropriately licensed by the State of 
California for each trade component of the Project in a manner that fosters competition.  In 
connection with the selection of Subcontractors, Contractor agrees that it will comply with the 
requirements of California Education Code § 17406(a)(4).  With respect to awarding 
Subcontracts with a value not exceeding one-half of 1 percent of the GMP, Contractor agrees 
that it will either solicit bids from potential subcontractors pursuant to the competitive bid 
procedures set forth in the California Public Contract Code, including specifically Public 
Contract Code section 20110, et seq., or that it will utilize an informal bidding process 
established by Contractor which also incorporates competitive bid procedures.  Regardless of 
the method Contractor employs, Contractor will verify all subcontractors meet the current DIR 
registration requirements, District prequalification requirements and make a good faith effort to 
contact and utilize Local and DVBE contractors and suppliers in securing bids for performance 
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of the Project in accordance with the procedures set forth in Section 1.77 of the General 
Conditions.  In the event that Contractor chooses to select Subcontractors pursuant to an 
informal bidding process, Contractor shall ensure that it receives at least three competitive 
quotes from potential subcontractors for each trade component of the Project, unless the 
parties agree otherwise on a trade-by-trade basis.  The District reserves the right to oversee the 
bidding process.  Contractor shall inform all bidders that the District will not be a party to any 
contracts for construction services executed by Contractor and selected bidders.  Contractor 
shall submit a listing of proposed subcontractors to the District for the District’s review.  In no 
case, will Contractor award any sub-contracts until the District has concurred in the scope and 
price of the sub-contracted services.  In addition, Contractor shall provide the District with full 
documentation regarding the bids or competitive quotes received by Contractor.  In no event, 
shall such documentation be redacted or obliterated.  In the event Contractor does not comply 
with this provision, the District may terminate this Agreement in accordance with the provisions 
of the General Conditions.  Subcontractors awarded contracts by Contractor shall be afforded 
all the rights and protections of listed subcontractors under the provisions of the Subletting and 
Subcontracting Fair Practices Act (Public Contract Code Section 4100, et seq.). 

SECTION 9.  CONSTRUCTION SCOPE OF WORK 

A. Prior to commencing Construction, Contractor shall comply with the initial schedule 
requirements set forth in the General Conditions. 

 
B. Contractor shall complete the Construction pursuant to the Construction Documents 

as amended subject to any additional DSA or other regulatory approvals as may be 
required, performing all work set forth in the Scope of Work, and shall make 
reasonable efforts in scheduling to prevent disruption to classes and surrounding 
neighborhoods. 

 
C. Contractor shall be responsible for complying with all applicable building codes, 

including without limitation mechanical codes, electrical codes, plumbing codes and 
fire codes, each of the latest edition, required by the regulatory agencies and for 
arranging and overseeing all necessary inspections and tests including inspections 
by the DSA or regulatory agencies, permits and occupancy permits, and ensuring 
compliance with any Federal and State laws, including, but not limited to, safety 
procedures and requirements, and construction employee training programs which 
cover among other items, hazardous chemicals and materials. 

 
D. Contractor shall establish procedures for the protection of all surrounding structures, 

equipment, utilities, and other existing improvements, both on-site and off-site.  
Contractor assumes all risk of loss, of vandalism, theft of property or other property 
damage (“Vandalism”) which occurs at a site at which Contractor is undertaking 
construction of the Project.  Contractor assumes all risk of loss which occurs where 
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Contractor is undertaking construction of the Project from causes due to negligence 
or misconduct by Contractor, its officers, employees, subcontractors, licensees and 
invitees.  Contractor shall replace District property damaged by such Vandalism or 
theft or compensate the District for such loss, including payment of out of pocket 
expenses such as insurance deductibles the District might incur under such 
circumstances. 

 
E. Contractor shall develop a mutually agreed upon program with the District to abate 

and minimize noise, dust, and disruption to normal activities at the existing School 
Facility and surrounding neighborhoods, including procedures to control on-site 
noise, dust, and pollution during construction. 

 
F. The District shall cause the appropriate professionals to stamp and sign, as required, 

the original Construction Documents or parts thereof and coordinate the Project’s 
design with all utilities. 

 
G. Contractor shall, for the benefit of the Subcontractors, attend pre-construction 

orientation conferences in conjunction with the Architect, IOR and District 
representatives, to set forth the various reporting procedures and site rules prior to 
the commencement of actual construction.  Contractor shall also attend construction 
and progress meetings with District representatives and other interested parties, as 
requested by the District, to discuss such matters as procedures, progress problems 
and scheduling.  Contractor shall prepare and promptly distribute official minutes of 
such meetings to all parties in attendance, including without limitation the District, the 
Architect and the District Inspector of Record. 

 
H. Contractor shall incorporate approved changes as they occur, and develop cash flow 

reports and forecasts for submittal to the District as requested.  Contractor shall 
provide regular monitoring of the approved estimates for Construction costs, showing 
actual costs for activities in progress, and estimates for uncompleted tasks.  
Contractor shall maintain cost accounting records on authorized additional services 
or work performed under unit costs, additional work performed on the basis of actual 
costs of labor and materials, and for other work requiring accounting records. 

 
I. Contractor shall record the progress of the Project and shall submit monthly written 

progress reports to the District and the Architect including information on the entire 
Project, showing percentages of completion and the number and amounts of 
proposed Extra Work/Modifications and their effect on the construction costs as of the 
date of each respective report. 

 
J. Contractor shall keep daily reports containing a record of weather, Subcontractors, 

work on the site, number of workers, work accomplished, problems encountered, and 
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other similar relevant data as the District may require.  Contractor shall make the 
reports available to the District, the Architect, and the District’s project manager.  The 
District shall be promptly advised on all anticipated delays in the Project. 

 
K. The District shall bear the cost for the DSA Inspector, soils testing, DSA or other 

regulatory agency fees, and special testing required in the construction of the Project.  
If additional review or permits become necessary for reasons not due to Contractor’s 
fault or because of DSA or regulatory agency requirements or regulations 
implemented after the date the Final GMP is established and not reasonably 
anticipated at the time the Final GMP is established, Contractor may seek additional 
compensation for the cost of that review as an additional cost.  In the alternative, the 
District may pay such costs directly. 

SECTION 10.  EXTRA WORK/MODIFICATIONS  

A.  The District may prescribe or approve additional work or a modification of 
requirements or of methods of performing the Construction which differ from the work 
or requirements set forth in the Construction Documents (“Extra Work/Modifications”); 
and for such purposes the District may at any time during the life of this Agreement, 
by written order, make such changes as it shall find necessary in the design, line, 
grade, form, location, dimensions, plan, or material of any part of the work or 
equipment specified in this Agreement or in the Construction Documents, or in the 
quantity or character of the work or equipment to be furnished.  In the event 
conditions develop which, in the opinion of Contractor, make strict compliance with 
the specifications impractical, Contractor shall notify the District of the need for Extra 
Work/Modifications by placing the matter on the agenda of regularly scheduled 
construction meetings with the District for discussion as soon as practicable after the 
need for the Extra Work/Modifications is determined.  Additionally, Contractor shall 
submit to the District for its consideration and approval or disapproval, a written 
request for Extra Work/Modifications before such work is performed.  If the District 
approves the request in writing, the costs of the Extra Work/Modification shall be 
added to or deducted from the GMP or the Scope of Work shall be modified to 
complete the Project within the GMP, as applicable.  Any adjustments to the GMP will 
result in an adjustment of the Tenant Improvement Payment and, if applicable, the 
Sublease Payments. 
 

B. Extra Work/Modifications include work related to unforeseen underground conditions 
if, and only if, such conditions are not visible or identified on plans, reports or other 
documents available to Contractor.  Extra Work/Modifications do not include 
underground conditions that are identified on plans, reports or other documents as 
described in Exhibit A but are in a location different than is set forth on such plans, 
reports or other documents available to Contractor.   
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C. Should Contractor claim that any instruction, request, drawing, specification, action, 

condition, omission, default or other situation (i) obligates the District to increase the 
GMP; or (ii) obligates the District to grant an extension of time for the completion of 
this Agreement; or (iii) constitutes a waiver of any provision in this Agreement, 
CONTRACTOR SHALL NOTIFY THE DISTRICT, IN WRITING, OF SUCH CLAIM AS 
SOON AS POSSIBLE, BUT IN NO EVENT WITHIN MORE THAN TEN (10) DAYS 
FROM THE DATE CONTRACTOR HAS ACTUAL OR CONSTRUCTIVE NOTICE OF 
THE CLAIM.  CONTRACTOR SHALL ALSO PROVIDE THE DISTRICT WITH 
SUFFICIENT WRITTEN DOCUMENTATION SUPPORTING THE FACTUAL BASIS 
OF THE CLAIM including items used in valuing said claim.  Contractor shall be 
required to certify under penalty of perjury the validity and accuracy of any claims 
submitted.  Contractor’s failure to notify the District within such ten (10) day period 
shall be deemed a waiver and relinquishment of the claim against the District. 
 

D. Expenses of reconstruction and/or costs to replace and/or repair damaged materials 
and supplies, provided that Contractor is not fully compensated for such expenses 
and/or costs by insurance or otherwise, shall be included in an increase to the GMP if 
said expenses are the result of the negligent acts or omissions of the District, or its 
principals, agents, servants, or employees. 

SECTION 11.  PERSONNEL ASSIGNMENT 

A.  Contractor shall assign Douglas Gammelgard as Project Manager/Superintendent 
for the Project.  So long as Douglas Gammelgard remains in the employ of 
Contractor, such person shall not be changed or substituted from the Project, or 
cease to be fully committed to the Project except as provided in this Section.  In the 
event Contractor deems it necessary, Contractor shall replace the manager and/or 
the superintendent for the Project with a replacement with like qualifications and 
experience, subject to the prior written consent of the District, which consent shall not 
be unreasonably withheld.  Any violation of the terms of paragraph A of this Section 
11 shall entitle the District to terminate this Agreement for breach, pursuant to the 
provisions of the General Conditions. 

B. Notwithstanding the foregoing provisions of paragraph A of Section 11, above, if any 
manager and/or superintendent proves not to be satisfactory to the District, upon 
written notice from the District to Contractor, such person(s) shall be promptly 
replaced by a person who is acceptable to the District in accordance with the 
following procedures:  Within five (5) business days after receipt of a notice from the 
District requesting replacement of any manager and/or superintendent or discovery 
by Contractor that any manager and/or superintendent is leaving their employ, as the 
case may be, Contractor shall provide the District with the name of an acceptable 
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replacement/substitution together with such information as the District may 
reasonably request about such replacement/substitution.  The 
replacement/substitution shall commence work on the Project no later than five (5) 
business days following the District’s approval of such replacement, which approval 
shall not be unreasonably withheld.  If the District and Contractor cannot agree as to 
the replacement/substitution, the District shall be entitled to terminate this Agreement 
for breach pursuant to the provisions of the General Conditions.    

SECTION 12.  BONDING REQUIREMENTS   

Contractor shall fully comply with the requirements set forth in Section 6.9 of the General 
 Conditions. 

SECTION 13.  PAYMENTS TO CONTRACTOR 

A. Contractor shall finance the cost of construction of the Project which costs shall not 
exceed the GMP, which shall not be adjusted except as otherwise provided in this 
Agreement.  The District shall pay Contractor Tenant Improvement Payments and 
Sublease Payments pursuant to the terms and conditions of Section 6 of the 
Sublease. In the event of a dispute between the District and Contractor, the District 
may withhold from the Tenant Improvement Payments and the Sublease Payments 
an amount not to exceed one hundred fifty percent (150%) of the disputed amount.  

 
B. This Agreement is subject to the provisions of California Public Contract Code 

Sections 7107, 7201 and 20104.50 as they may from time to time be amended. 
 
C. For purposes of this Agreement, the acceptance by the District means acceptance 

made only by an action of the governing body of the District in open session.  
Acceptance by Contractor of the final Tenant Improvement Payment or the Sublease 
Payment, as the case may be, shall constitute a waiver of all claims against the 
District related to those amounts. 

 

SECTION 14.  CONTRACTOR’S CONTINUING RESPONSIBILITY 

 Neither the final payment nor any provision in the Contract Documents shall relieve 
Contractor of responsibility for faulty materials or workmanship incorporated in the Project or for 
any failure to comply with the requirements of the Contract Documents.  

SECTION 15.  INSURANCE 
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Contractor shall provide, during the life of this Agreement, the types and amounts of 
insurance set forth in Article 6 of the General Conditions, which are incorporated by reference 
herein.   
 
SECTION 16.  USE OF PREMISES 

 Contractor shall confine operations at the Site to areas permitted by law, ordinances, 
permits and the Construction Documents and shall not unreasonably encumber the Site or 
existing School Facilities at the Site with any materials or equipment.  Contractor shall not load 
or permit any part of the work to be loaded with a weight so as to endanger the safety of 
persons or property at the Site.  

SECTION 17.  SITE REPRESENTATIONS   

 The District warrants and represents that the District has, and will continue to retain at all 
times during the course of construction, legal title to the Site and that said land is properly 
subdivided and zoned so as to permit the construction and use of said Site with respect to the 
Project.  The District further warrants and represents that title to said land is free of any 
easements, conditions, limitation, special permits, variances, agreements or restrictions which 
would prevent, limit or otherwise restrict the construction or use of said Site pursuant to this 
Agreement.  Reference is made to the fact that the District has provided information on the Site 
to Contractor.  Such information shall not relieve Contractor of its responsibility; and the 
interpretation of such data regarding the Site, as disclosed by any borings or other preliminary 
investigations, is not warranted or guaranteed, either expressly or implicitly, by the District. 
Contractor shall be responsible for having ascertained pertinent local conditions such as 
location, accessibility and general character of the Site and for having satisfied itself as to the 
conditions under which the work is to be performed.  No claim for any allowances because of 
Contractor’s error or negligence in acquainting itself with the conditions at the Site will be 
recognized. 

SECTION 18.  HAZARDOUS WASTE AND UNKNOWN PHYSICAL CONDITIONS   

Contractor shall comply with the District’s Hazardous Materials Procedures and 
Requirements as set forth herein. 

A. If the District has identified the presence of hazardous materials on or in proximity to 
the Site (the “Pre-existing Hazardous Materials”), Contractor shall review all 
information provided by the District that characterizes the Pre-existing Hazardous 
Materials and shall take the actions approved by DTSC and issued by the District 
necessary to address the Pre-existing Hazardous Materials in the performance of the 
work.   Contractor shall conduct the work based on this information issued at the time 
contract documents are executed.  Contractor shall immediately communicate, in 
writing, any variances from available information to the District.   
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B. The District will retain an additional independent environmental consultant to perform 
the investigation, inspection, testing, assessment, sampling and analysis necessary 
to prepare and recommend a remediation plan for the Pre-existing Hazardous 
Materials for the District’s approval (the “Remediation Plan”). 

C. The District will retain title to all Pre-existing Hazardous Materials encountered during 
the work.  This does not include hazardous material generated by Contractor, 
including but not limited to used motor oils, lubricants, cleaners, etc.  Contractor shall 
dispose of such hazardous waste in accordance with the provisions of the Contract 
Documents, as well as local, State and Federal laws and regulations.  The District will 
be shown as the hazardous waste generator and will sign all hazardous waste 
shipment manifests for non-Contractor generated hazardous waste.  Nothing 
contained within these Contract Documents shall be construed or interpreted as 
requiring Contractor to assume the status of owner or generator of hazardous waste 
substances for non-Contractor generated hazardous wastes.    

D. Except as otherwise provided herein, it is the responsibility of Contractor to obtain 
governmental approvals relating to Hazardous Materials Management, including 
Federal and State surface water and groundwater discharge permits and permits for 
recycling and reuse of hazardous materials for all work noted in the contract 
documents.  Contractor shall be responsible for coordinating compliance with such 
governmental approvals and applicable governmental rules with the District’s 
hazardous materials consultant, including those governing the preparation of waste 
profiles, waste manifests, and bills of lading.  If Contractor encounters hazardous 
materials, it shall immediately notify the District in writing.  The District, Consultant 
and Contractor shall jointly establish the plan for disposition and actions to be taken 
with respect to the hazardous materials, subject to final written approval by the 
District. 

E. If, during construction, Contractor encounters materials, conditions, waste, 
contaminated groundwater or substances, not identified in the District’s assessment 
report, that Contractor reasonably suspects are hazardous materials, Contractor shall 
stop the affected portion of the work, secure the area, promptly notify the District, and 
take reasonable measures to mitigate the impact of such work stoppage.  The District 
shall retain the services of an environmental consultant to perform investigation, 
inspection, testing, assessment, sampling and analysis of the suspect materials, 
conditions, waste, groundwater or substances. 

(1) Found Not to be Hazardous Materials.  If the environmental consultant determines 
that the materials, conditions, waste, contaminated groundwater or substances do 
not constitute hazardous materials, Contractor shall recommence the suspended 
work.   
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(2) Found to be Hazardous Materials.  If the environmental consultant determines 
that the materials, conditions, waste, contaminated groundwater or substances 
constitute hazardous materials and such hazardous materials require remediation 
and disposal, then the District, Consultant and Contractor shall jointly establish 
the plan for disposition and actions to be taken with respect to the hazardous 
materials, subject to final written approval by the District.  All such costs shall be 
the responsibility of the District.  

F. Exacerbation of Pre-Existing Hazardous Materials.   

 If during construction Contractor encounters pre-existing environmental conditions 
that it knew or should have known involve hazardous materials (the “Point of 
Discovery”) (which encounters may include an unavoidable release or releases of 
hazardous materials) then Contractor must immediately stop the affected portion of 
the work.  If Contractor fails to immediately stop the affected portion of the work after 
the Point of Discovery, then Contractor is solely responsible for any resultant 
Exacerbation Cost.  “Exacerbate,” in all its forms, means the worsening effects of 
Contractor’s failure to stop the affected portion of work after the Point of Discovery.  
“Exacerbation Cost” means the differential between (i) the actual increase in the cost 
of remediation and delays to the Project attributable to pre-existing environmental 
conditions involving hazardous substances, and (ii) the cost thereof or delays thereto 
had Contractor immediately stopped the affected portion of the work after the Point of 
Discovery.  The standard of “should have known” applies to Contractor’s supervisory 
personnel, whether or not on the Site.  Contractor’s supervisory personnel must have 
had the hazardous material training required by applicable OSHA and Cal OSHA 
rules or regulations. 

SECTION 19.  INDEPENDENT CONTRACTOR 

A. Contractor is retained as an independent contractor and is not employed by the 
District.  No employee or agent of Contractor shall become, or be considered to be, 
an employee of the District for any purpose.  It is agreed that the District is interested 
only in the results obtained from service under this Agreement and that Contractor 
shall perform as an independent contractor with sole control of the manner and 
means of performing the services required under this Agreement.  Contractor shall 
complete this Agreement according to its own methods of work which shall be in the 
exclusive charge and control of Contractor and which shall not be subject to control 
or supervision by the District except as to results of the work.  It is expressly 
understood and agreed that Contractor and its employees shall in no event be 
entitled to any benefits to which the District employees are entitled, including, but not 
limited to, overtime, retirement benefits, insurance, vacation, worker’s compensation 
benefits, sick or injury leave or other benefits. 
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B. Contractor shall be responsible for all salaries, payments, and benefits for all of its 
officers, agents, and employees in performing services pursuant to this Agreement. 

 
 

SECTION 20.  ACCOUNTING RECORDS 

 Contractor, and all Subcontractors, shall check all materials, equipment and labor 
entering into the work and shall keep or cause to be kept such full and detailed accounts as 
may be necessary for proper financial management under this Agreement, including true and 
complete books, records and accounts of all financial transactions in the course of their 
activities and operations related to the Project.  These documents include sales slips, invoices, 
payrolls, personnel records, requests for Subcontractor payment, and other data relating to all 
matters covered by the Contract Documents (the “Data”).  The Data shall be maintained for ten 
(10) years from the latest expiration of the term (as such may be extended) of any of the 
Contract Documents.  Contractor shall use its best efforts to cause its Subcontractors to keep 
or cause to be kept true and complete books, records and accounts of all financial transactions 
in the course of its activities and operations related to the Project.  Upon completion of the 
Project, Contractor shall provide the District with one (1) complete copy of the Data. 

 The District, at its own costs, shall have the right to review and audit, upon reasonable 
notice, the books and records of Contractor and any Subcontractors concerning any monies 
associated with the Project.  

SECTION 21.  PERSONAL LIABILITY 

Neither the trustees, officers, employees, or agents of District, the District's 
representative, or Architect shall be personally responsible for any liability arising under the 
Contract Documents. 

SECTION 22.  AGREEMENT MODIFICATIONS 

 No waiver, alteration or modification of any of the provisions of this Agreement shall be 
binding upon either the District or Contractor unless the same shall be in writing and signed by 
both the District and Contractor. 

SECTION 23.  NOTICES 

Any notices or filings required to be given or made under this Agreement shall be served, 
given or made in writing upon the District or Contractor, as the case may be, by personal 
delivery or registered mail (with a copy sent via fax or regular mail) to the respective addresses 
given below or at such other address as such party may provide in accordance with the 
provisions herein.  Any change in the addresses noted herein shall not be binding upon the 
other party unless preceded by no less than thirty (30) days prior written notice. 
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If to Contractor:  

 Flint Builders, Inc. 
 401 Derek Place 
 Roseville, California  95678 
 Attn:  John Stump 
  

 If to the District: 

 Gilroy Unified School District                                                                         
  7810 Arroyo Circle 

 Gilroy, California 95020 
 Attn:  Dr. Deborah A. Flores, Superintendent 
 
With a copy to Mary Hernandez,  

 Garcia, Hernandez, Sawhney LLP 
 2490 Mariner Square Loop, Suite 140 
 Alameda, CA  94501 

 
 Notices under this Agreement shall be deemed to have been given, and shall be 
effective upon actual receipt by the other parties, or, if mailed, upon the earlier of the fifth (5th) 
day after mailing or actual receipt by the other party. 

SECTION 24.  ASSIGNMENT 

 Neither party to this Agreement shall assign this Agreement or sublet it as a whole 
without the written consent of the other, nor shall Contractor assign any monies due or to 
become due to it hereunder without the prior written consent of the District.  

SECTION 25.  PROVISIONS REQUIRED BY LAW 

 Each and every provision of law and clause required to be inserted in these Contract 
Documents shall be deemed to be inserted herein and the Contract Documents shall be read 
and enforced as though it were included herein, and if through mistake or otherwise any such 
provision is not inserted or is not inserted correctly, then upon application of either party the 
Contract Documents shall forthwith be physically amended to make such insertion or correction. 
 
SECTION 26.  HEADINGS 



 

 

GILROY UNIFIED SCHOOL DISTRICT                                              CONSTRUCTION SERVICES AGREEMENT 

Brownell Middle School Project                                                                            June 13, 2019 

- 17 - 

 The headings in this Agreement are inserted only as a matter of convenience and 
reference and are not meant to define, limit or describe the scope or intent of the Contract 
Documents or in any way to affect the terms and provisions set forth herein. 

 

SECTION 27.  APPLICABLE LAW 

This Agreement shall be governed by and construed in accordance with the laws of the 
State of California. The parties irrevocably agree that any action, suit or proceeding by or 
among the District and Contractor shall be brought in whichever of the Superior Courts of the 
State of California, Santa Clara County, or the Federal Court for the Northern District of 
California in San Jose, California, has subject matter jurisdiction over the dispute and waive any 
objection that they may now or hereafter have regarding the choice of forum whether on 
personal jurisdiction, venue, forum non conveniens or on any other ground. 

SECTION 28.  SUCCESSION OF RIGHTS AND OBLIGATIONS 

 All rights and obligations under this Agreement shall inure to and be binding upon the 
successors and assigns of the parties hereto. 

SECTION 29.  NOTIFICATION OF THIRD PARTY CLAIMS 

 The District shall provide Contractor with timely notification of the receipt by the District 
of any third-party claim relating to this Agreement, and the District may charge back to 
Contractor the cost of any such notification. 

SECTION 30.  SEVERABILITY 

If any one or more of the terms, covenants or conditions of this Agreement shall to any 
extent be declared invalid, unenforceable, void or voidable for any reason whatsoever by a 
court of competent jurisdiction, the finding or order or decree of which becomes final, none of 
the remaining terms, provisions, covenants and conditions of the Contract Documents shall be 
affected thereby, and each provision of the Contract Documents shall be valid and enforceable 
to the fullest extent permitted by law. 

SECTION 31.  ENTIRE AGREEMENT 

This Construction Services Agreement and the additional Contract Documents as 
defined in paragraph C of Section 1 herein, including the Site Lease, the Sublease, and the 
Specifications, drawings, and plans constitute the entire agreement between Contractor and the 
District.  The Contract Documents shall not be amended, altered, changed, modified or 
terminated without the written consent of both parties hereto, except as otherwise provided in 
Section 10 hereof. 
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SECTION 32.  EXECUTION IN COUNTERPARTS 

This Agreement may be executed in any number of counterparts, each of which shall be 
an original, but all of which together shall constitute one instrument. 

IN WITNESS, WHEREOF the parties hereto, intending to be legally bound thereby, have 
executed this Agreement effective as of the date first above written. 

CONTRACTOR     THE DISTRICT 

Flint Builders, Inc.     Gilroy Unified School District, 
401 Derek Place     a California school district  
Roseville, CA  95678    7810 Arroyo Circle 
       Gilroy, CA  95020  

       

 

By: ______________________________ By: _____________________________ 
  
Title: _____________________________ Title: ___________________________ 
  
Date: _____________________________ Date: ___________________________ 

 

 
Date: ________________________  Date: ________________________ 
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EXHIBIT A 

Scope of Work (Plans & Specifications) 

 

 

To be Approved by the Division of State Architect of the State of 
California 

 

 




