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Students BP 5145.7(a) 

 

SEXUAL HARASSMENT 

 

 

The Board of TrusteesCautionary Notice:  The following administrative regulation reflects federal Title IX 

regulations added by 85 Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating and 

resolving allegations of conduct that meets the federal definition of sexual harassment.  The federal regulations 

preempt any conflicting state law or regulations, but the interaction between federal and state law is not always clear.  

Districts should consult legal counsel if questions about a potential conflict arise.  Districts should also note that 18 

states, including California, have sued the U.S. Department of Education to stop the implementation of these 

regulations.  A preliminary injunction seeking to postpone the effective date of the regulations and prohibit their 

enforcement is currently pending.  If the court grants the injunction, portions of the following administrative regulation 

will not take effect. 

 

The Governing Board is committed to maintaining a safe school environment that is free from 

harassment and discrimination. The Board prohibits, at school or at school-sponsored or school-

related activities, sexual harassment targeted at any student by anyone. The Board also prohibits 

retaliatory behavior or action against any person who reports, files a complaint or testifies about, 

or otherwise supports a complainant in alleging sexual harassment. 

 

The district strongly encourages any student who feels that he/she is being or has been sexually 

harassed on school grounds or at a school-sponsored or school-related activity by another student 

or an adult who has experienced off-campus sexual harassment that has a continuing effect on 

campus to immediately contact his/her teacher, the principal, or any other available school 

employee. Any employee who receives a report or observes an incident of sexual harassment shall 

notify the principal or a district compliance officer. Once notified, the principal or compliance 

officer shall take the steps to investigate and address the allegation, as specified in the 

accompanying administrative regulation. 

 
(cf. 0410 - Nondiscrimination in District Programs and Activities) 

(cf. 1312.1 - Complaints Concerning District Employees) 

(cf. 5131 - Conduct) 

(cf. 5131.2 - Bullying) 

(cf. 5137 - Positive School Climate) 

(cf. 5145.3 - Nondiscrimination/Harassment) 

 

The district strongly encourages students who feel that they are being or have been sexually 

harassed on school grounds or at a school-sponsored or school-related activity by another student 

or an adult, or who have experienced off-campus sexual harassment that has a continuing effect 

on campus, to immediately contact their teacher, the principal, the district's Title IX Coordinator, 

or any other available school employee. Any employee who receives a report or observes an 

incident of sexual harassment shall notify the Title IX Coordinator. 

 

Once notified, the Title IX Coordinator shall ensure the complaint is addressed through Title IX 

complaint procedures or uniform complaint procedures, as applicable, and shall offer supportive 

measures to the complainant. 

 
(cf. 1312.1 - Complaints Concerning District Employees) 
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(cf. 1312.3 - Uniform Complaint Procedures) 

(cf. 5141.4 - Child Abuse Prevention and Reporting) 

(cf. 5145.3 - Nondiscrimination/Harassment) 

(cf. 6142.1 -5145.71 - Title IX Sexual Health and HIV/AIDS Prevention InstructionHarassment Complaint 

Procedures) 

 

The Superintendent or designee shall take appropriate actions to reinforceinform students and 

parents/guardians of the district's sexual harassment policy by disseminating it through 

parent/guardian notifications, publishing it on the district's web site, and including it in student and 

staff handbooks.  All district staff shall be trained regarding the policy. 

 

Instruction/Information 

 

The Superintendent or designee shall ensure that all district students receive age-appropriate 

information on sexual harassment. Such instruction and information shall include: 

 BP 5145.7(b) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

1. What acts and behavior constitute sexual harassment, including the fact that sexual 

harassment could occur between people of the same sex and could involve sexual violence 

 

2. A clear message that students do not have to endure sexual harassment under any 

circumstance 

 

3. Encouragement to report observed incidents of sexual harassment even wherewhen the 

alleged victim of the harassment has not complained 

 

 

 

 

 BP 5145.7(b) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

4. A clear message that student safety is the district's primary concern, and that any separate 

rule violation involving an alleged victim or any other person reporting a sexual harassment 

incident will be addressed separately and will not affect the manner in which the sexual 

harassment complaint will be received, investigated, or resolved 

 

5. A clear message that, regardless of a complainant's noncompliance with the writing, 

timeline, or other formal filing requirements, every sexual harassment allegation that 

involves a student, whether as the complainant, respondent, or victim of the harassment, 
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shall be investigated and prompt action shall be taken to stop anyrespond to harassment, 

prevent recurrence, and address any continuing effect on students 

 

6. Information about the district's procedureprocedures for investigating complaints and the 

person(s) to whom a report of sexual harassment should be made 

 

7. Information about the rights of students and parents/guardians to file a civil or criminal 

complaint, as applicable, including the right to file a civil or criminal complaint while the 

district investigation of a sexual harassment complaint continues 

 

8. A clear message that, when needed, the district will take interimimplement supportive 

measures to ensure a safe school environment for a student who is the complainant or 

victim of sexual harassment and/or other students during an investigation and that, to the 

extent possible, when such interim measures are taken, they shall not disadvantage the 

complainant or victim of the alleged harassment 

 

Complaint Process and Disciplinary Actions 

 

Sexual harassment complaints by and against students shall be investigated and resolved in 

accordance with law and district procedures specified in AR 1312.3 - Uniform Complaint 

Procedures. Principals are responsible for notifying students and parents/guardians that complaints 

of sexual harassment can be filed under AR 1312.3 and where to obtain a copy of the procedures. 

 

Upon completion of an(cf. 1312.3 - Uniform Complaint Procedures) 

 

Upon investigation of a sexual harassment complaint, any student found to have engaged in sexual 

harassment or sexual violence in violation of this policy shall be subject to disciplinary action. For 

students in grades 4-12, disciplinary action may include suspension and/or expulsion, provided 

that, in imposing such discipline, the entire circumstances of the incident(s) shall be taken into 

account. 

 
(cf. 5144 - Discipline) 

(cf. 5144.1 - Suspension and Expulsion/Due Process) 

(cf. 5144.2 - Suspension and Expulsion/Due Process (Students with Disabilities))\)) 

 BP 5145.7(c) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

Upon investigation of a sexual harassment complaint, any employee found to have engaged in 

sexual harassment or sexual violence toward any student shall have his/her employment 

terminatedbe subject to disciplinary action, up to and including dismissal, in accordance with law 

and the applicable collective bargaining agreement. 

 
(cf. 4117.7/4317.7 - Employment Status Report) 

(cf. 4118 - Dismissal/Suspension/Disciplinary Action) 
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(cf. 4119.11/4219.11/4319.11 - Sexual Harassment) 

(cf. 4218 - Dismissal/Suspension/Disciplinary Action) 

(cf. 4119.11/4219.11/4319.11 - Sexual Harassment) 

 

Record-Keeping 

 

TheIn accordance with law, the Superintendent or designee shall maintain a record of all reported 

cases of sexual harassment to enable the district to monitor, address, and prevent repetitive 

harassing behavior in district schools. 

 
(cf. 3580 - District Records) 

 

 

 
Legal Reference:  (see next page) 
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SEXUAL HARASSMENT  (continued) 

 

 

 
Legal Reference: 

EDUCATION CODE 

200-262.4  Prohibition of discrimination on the basis of sex 

48900  Grounds for suspension or expulsion 
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48900.2  Additional grounds for suspension or expulsion; sexual harassment 

48904  Liability of parent/guardian for willful student misconduct 

48980  Notice at beginning of term 

48985  Notices, report, statements and records in primary language 

CIVIL CODE 

51.9  Liability for sexual harassment; business, service and professional relationships 

1714.1  Liability of parents/guardians for willful misconduct of minor 

GOVERNMENT CODE 

12950.1  Sexual harassment training 

CODE OF REGULATIONS, TITLE 5 

4600-46874670  Uniform complaint procedures 

4900-4965  Nondiscrimination in elementary and secondary education programs 

UNITED STATES CODE, TITLE 20 

1092  Definition of sexual assault 

1221 Application of laws 

1232g Family Educational Rights and Privacy Act 

1681-1688  Title IX, discrimination of the Education Amendments of 1972 

 

 

 
Legal Reference continued:  (see next page) 
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SEXUAL HARASSMENT  (continued) 

 

 

 
UNITED STATES CODE, TITLE 34 

12291  Definition of dating violence, domestic violence, and stalking 

Legal Reference:  (continued) 

UNITED STATES CODE, TITLE 42 

1983  Civil action for deprivation of rights 

2000d-2000d-7  Title VI, Civil Rights Act of 1964 

2000e-2000e-17  Title VII, Civil Rights Act of 1964 as amended 

CODE OF FEDERAL REGULATIONS, TITLE 34 

99.1-99.67 Family Educational Rights and Privacy 

106.1-106.7182  Nondiscrimination on the basis of sex in education programs 

COURT DECISIONS 

Donovan v. Poway Unified School District, (2008) 167 Cal.App.4th 567 

Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130 

Reese v. Jefferson School District, (20012000, 9th Cir.) 208 F.3d 736 

Davis v. Monroe County Board of Education, (1999) 526 U.S. 629 

Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274 

Oona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473 

Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d 1447 

 
Management Resources: 

CSBA PUBLICATIONS 
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Providing a Safe, Nondiscriminatory School Environment for Transgender and Gender-Nonconforming 

Students, Policy Brief, February 2014 

Safe Schools:  Strategies for Governing Boards to Ensure Student Success, 2011 

U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS 

Q&A on Campus Sexual Misconduct, September 2017 

 
Management Resources continued:  (see next page) 

 

 

 BP 5145.7(e) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 
Dear Colleague Letter:   
Management Resources:  (continued) 

U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS  (continued) 

Examples of Policies and Emerging Practices for Supporting Transgender Students, May 2016 

Examples of Policies and Emerging Practices for Supporting Transgender Students, May 2016 

Dear Colleague Letter:  Title IX Coordinators, April 2015 

Questions and Answers on Title IX and Sexual Violence, April 2014 

Dear Colleague Letter:  Title IX Coordinators, April 2015 

Sexual Harassment:  It's Not Academic, September 2008 

Revised Sexual Violence, April 4, 2011Harassment Guidance:  Harassment of Students by School 

Employees, Other Students, or Third Parties, January 2001 

Sexual Harassment:  It's Not Academic, September 2008 

Revised Sexual Harassment Guidance:  Harassment of Students by School Employees, Other Students, or 

Third Parties, January 2001 

WEB SITES 

CSBA:  http://www.csba.org 

California Department of Education:  http://www.cde.ca.gov 

U.S. Department of Education, Office for Civil Rights:  http://www.ed.gov/about/offices/list/ocr 
 

 

 

 
WEB SITES 

CSBA:  http://www.csba.org 

California Department of Education:  http://www.cde.ca.gov 

U.S. Department of Education, Office for Civil Rights:  http://www.ed.gov/about/offices/list/ocr 
 

 

 

 

PolicySAN MATEO UNION HIGH SCHOOL DISTRICTCSBA MANUAL 

MAINTENANCE SERVICE 

adopted:  November 17, 2016San Mateo, California

 July 2020 
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Students AR 5145.7(a) 

 

SEXUAL HARASSMENT 

 

 
Cautionary Notice:  The following administrative regulation reflects federal Title IX regulations added by 85 

Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating and resolving allegations 

of conduct that meets the federal definition of sexual harassment.  However, in June 2020, two motions for a 

preliminary injunction were filed seeking to postpone the effective date of the regulations and prohibit their 

enforcement.  If the court issues an injunction, portions of this administrative regulation reflecting the Title IX 

regulations will not be in effect. CSBA will notify districts when the court issues its decision. 

 

Districts are also cautioned that the federal regulations preempt any conflicting state law or regulations, but the 

interaction between federal and state law is not always clear.  Districts should consult legal counsel if questions 

arise. 

 

Title IX Coordinator 

 

The district designates the following individual(s) as the responsible employee(s) to coordinate its 

efforts to comply with Title IX of the Education Amendments of 1972 and California Education 

Code 234.1, as well as to investigate and resolve sexual harassment complaints under AR 1312.3 

- Uniform Complaint Procedures. The coordinator/compliance officerThe Title IX Coordinator(s) 

may be contacted at: 

 

Deputy Superintendent, Human Resources and InstructionStudent Services 

Director of Human Resources 

Human Resources Generalist 

650 North Delaware Street 

San Mateo, CA 94401 

(650) 558-2209 

 
(cf. 1312.3 - Uniform Complaint Procedures) 

(cf. 5145.71 - Title IX Sexual Harassment Complaint Procedures) 

 

The district shall notify students, parents/guardians, employees, bargaining units, and applicants 

for employment of the name or title, office address, email address, and telephone number of the 

district's Title IX Coordinator.  (34 CFR 106.8) 

 

Prohibited Conduct 

 

Prohibited sexual harassment includes, but is not limited to, unwelcome sexual advances, 

unwanted requests for sexual favors, or other unwanted verbal, visual, or physical conduct of a 

sexual nature made against another person of the same or opposite sex in the educational setting, 

under any of the following conditions:  (Education Code 212.5; 5 CCR 4916) 

 

1. Submission to the conduct is explicitly or implicitly made a term or condition of a student's 

academic status or progress. 
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 AR 5145.7(b) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

2. Submission to or rejection of the conduct by a student is used as the basis for academic 

decisions affecting the student. 

 

3. The conduct has the purpose or effect of having a negative impact on the student's academic 

performance or of creating an intimidating, hostile, or offensive educational environment. 

 

4. Submission to or rejection of the conduct by the student is used as the basis for any decision 

affecting the student regarding benefits and services, honors, programs, or activities 

available at or through any district program or activity. 

 
(cf. 5131 - Conduct) 

(cf. 5131.2 - Bullying) 

(cf. 5137 - Positive School Climate) 

(cf. 5145.3 - Nondiscrimination/Harassment) 

(cf. 6142.1 - Sexual Health and HIV/AIDS Prevention Instruction) 

 

Examples of types of conduct which are prohibited in the district and which may constitute sexual 

harassment include, but are not limited to: 

 

1. Unwelcome leering, sexual flirtations, or propositions 

 

 AR 5145.7(b) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

2. Unwelcome sexual slurs, epithets, threats, verbal abuse, derogatory comments, or sexually 

degrading descriptions 

 

3. Graphic verbal comments about an individual's body or overly personal conversation 

 

4. Sexual jokes, derogatory posters, notes, stories, cartoons, drawings, pictures, obscene 

gestures, or computer-generated images of a sexual nature 

 

5. Spreading sexual rumors 

 

6. Teasing or sexual remarks about students enrolled in a predominantly single-sex class 

 

7. Massaging, grabbing, fondling, stroking, or brushing the body 
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8. Touching an individual's body or clothes in a sexual way 

 

9. Impeding or blocking movements or any physical interference with school activities when 

directed at an individual on the basis of sex 

 

10. Displaying sexually suggestive objects 

 

11. Sexual assault, sexual battery, or sexual coercion 

 

 AR 5145.7(c) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

12. Electronic communications containing comments, words, or images described above 

 

Any prohibited conduct that occurs off campus or outside of school-related or school-sponsored 

programs or activities will be regarded as sexual harassment in violation of district policy if it has 

a continuing effect on or creates a hostile school environment for the complainant or victim of the 

conduct. 

 

Reporting Process and Complaint Investigation and Resolution 

 

Any student who believes that he/she has been subjected to sexual harassment by another student, 

an employee, or a third party or who has witnessed sexual harassment is strongly encouraged to 

report the incident to his/her teacher, the principal, or any other available school employee. Within 

one school day of receiving such a report, the school employee shall forward the report to the 

principal or the district's compliance officer identified in AR 1312.3. In addition, any school 

employee who observes an incident of sexual harassment involving a student shall, within one 

school day, report his/her observation to the principal or a district compliance officer. The 

employee shall take these actions, whether or not the alleged victim files a complaint. 

 

 

 AR 5145.7(c) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

When a report or complaint of sexual harassment involves off-campus conduct, the principal shall 

assess whether the conduct may create or contribute to the creation of a hostile school environment. 

If he/she determines that a hostile environment may be created, the complaint shall be investigated 

and resolved in the same manner as if the prohibited conduct occurred at school. 
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When a verbal or informal report of sexual harassment is submitted, the principal or compliance 

officer shall inform the student or parent/guardian of the right to file a formal written complaint in 

accordance with the district's uniform complaint procedures. Regardless of whether a formal 

complaint is filed, the principal or compliance officer shall take steps to investigate the allegations 

and, if sexual harassment is found, shall take prompt action to stop it, prevent recurrence, and 

address any continuing effects. 

 

If a complaint of sexual harassment is initially submitted to the principal, he/she shall, within two 

school days, forward the report to the compliance officer to initiate investigation of the complaint.  

The compliance officer shall contact the complainant and investigate and resolve the complaint in 

accordance with law and district procedures specified in AR 1312.3. 

 

In investigating a sexual harassment complaint, evidence of past sexual relationships of the victim 

shall not be considered, except to the extent that such evidence may relate to the victim's prior 

relationship with the respondent. 

 

In any case of sexual harassment involving the principal, compliance officer, or any other person 

to whom the incident would ordinarily be reported or filed, the report may instead be submitted to 

the Superintendent or designee who shall determine who will investigate the complaint. 
 

(cf. 5141.4 - Child Abuse Prevention and Reporting) 
 

Confidentiality 

 

All complaints and allegations of sexual harassment shall be kept confidential except as necessary 

to carry out the investigation or take other subsequent necessary action.  (5 CCR 4964) 

 

However, when a complainant or victim of sexual harassment notifies the district of the harassment 

but requests confidentiality, the compliance officer shall inform him/her that the request may limit 

the district's ability to investigate the harassment or take other necessary action. When honoring a 

request for confidentiality, the district will nevertheless take all reasonable steps to investigate and 

respond to the complaint consistent with the request. 

 

 

 

 AR 5145.7(d) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

When a complainant or victim of sexual harassment notifies the district of the harassment but 

requests that the district not pursue an investigation, the district will determine whether or not it 

can honor such a request while still providing a safe and nondiscriminatory environment for all 

students. 

 
(cf. 4119.23/4219.23/4319.23 - Unauthorized Release of Confidential/Privileged Information) 
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(cf. 5125 - Student Records) 

 

Response Pending Investigation 

 

When an incident of sexual harassment is reported, the principal or designee, in consultation with 

the compliance officer, shall determine whether interim measures are necessary pending the results 

of the investigation. The principal/designee or compliance officer shall take immediate measures 

necessary to stop the harassment and protect students and/or ensure their access to the educational 

program. To the extent possible, such interim measures shall not disadvantage the complainant or 

victim of the alleged harassment. Interim measures may include placing the individuals involved 

in separate classes or transferring a student to a class taught by a different teacher, in accordance 

with law and Board policy. The school should notify the individual who was harassed of his/her 

options to avoid contact with the alleged harasser and allow the complainant to change academic 

and extracurricular arrangements as appropriate. The school should also ensure that the 

complainant is aware of the resources and assistance, such as counseling, that are available to 

him/her.  As appropriate, such actions shall be considered even when a student chooses to not file 

a formal complaint or the sexual harassment occurs off school grounds or outside school-sponsored 

or school-related programs or activities. 

 

Notifications 

 

A copy of the district's sexual harassment policy and regulation shall: 

 

1. Be included in the notifications that are sent to parents/guardians at the beginning of each 

school year  (Education Code 48980; 5 CCR 4917) 

 
(cf. 5145.6 - Parental Notifications) 

 

2. Be displayed in a prominent location in the main administrative building or other area 

where notices of district rules, regulations, procedures, and standards of conduct are posted  

(Education Code 231.5) 

 

A copy of the district's sexual harassment policy and regulation shall be posted on district and 

school web sites and, when available, on district-supported social media. 

3. Be summarized on a poster which shall be prominently and conspicuously displayed in 

each bathroom and locker room at each school.  The poster may be displayed in public 

areas that are accessible to and frequented by students, including, but not limited to, 

classrooms, hallways, gymnasiums, auditoriums, and cafeterias. The poster shall display 

the rules and procedures for reporting a charge of sexual harassment; the name, phone 

number, and email address of an appropriate school employee to contact to report a charge 

of sexual harassment; the rights of the reporting student, the complainant, and the 

respondent; and the responsibilities of the school.  (Education Code 231.6) 

 

4. Be posted in a prominent location on the district's web site in a manner that is easily 

accessible to parents/guardians and students. This shall include the name or title, office 

address, email address, and telephone number of the employee(s) designated as the 

district's Title IX Coordinator.  (Education Code 234.6; 34 CFR 106.8) 
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(cf. 1113 - District and School Web Sites) 

(cf. 1114 - District-Sponsored Social Media) 

 AR 5145.7 

5(f) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

3. Be provided as part of any orientation program conducted for new and continuing students 

at the beginning of each quarter, semester, or summer session  (Education Code 231.5) 

 

 

 

 AR 5145.7(d) 

 

 

SEXUAL HARASSMENT  (continued) 

 

 

 

46. Appear in any school or district publication that sets forth the school's or district's 

comprehensive rules, regulations, procedures, and standards of conduct (Education Code 

231.5) 

 

7.  

5. Be included in the studentany handbook 

 

6. Be provided to students, parents/guardians, employees and, or employee organizations  (34 

CFR 106.8) 

 

Reporting Complaints 
 

A student or parent/guardian who believes that the student has been subjected to sexual harassment 

by another student, an employee, or a third party or who has witnessed sexual harassment is 

strongly encouraged to report the incident to a teacher, the principal, the district's Title IX 

Coordinator, or any other available school employee. Within one school day of receiving such a 

report, the principal or other school employee shall forward the report to the district's Title IX 

Coordinator. Any school employee who observes an incident of sexual harassment involving a 

student shall, within one school day, report the observation to the principal or Title IX Coordinator, 

regardless of whether the alleged victim files a formal complaint. 
 

(cf. 5141.4 - Child Abuse Prevention and Reporting) 
 

When a report or complaint of sexual harassment involves off-campus conduct, the Title IX 

Coordinator shall assess whether the conduct may create or contribute to the creation of a hostile 

school environment. If the Title IX Coordinator determines that a hostile environment may be 
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created, the complaint shall be investigated and resolved in the same manner as if the prohibited 

conduct occurred at school. 

 

When a verbal or informal report of sexual harassment is submitted, the Title IX Coordinator shall 

inform the student or parent/guardian of the right to file a formal written complaint in accordance 

with applicable district complaint procedures. 
 

Complaint Procedures 
 

 

 
 

All complaints of sexual harassment by and against students shall be investigated and resolved in 

accordance with law and district procedures.  The Title IX Coordinator shall review the allegations 

to determine the applicable procedure for responding to the complaint.  All complaints that meet 

the definition of sexual harassment under Title IX shall be investigated and resolved in accordance 

with AR 5145.71 - Title IX Sexual Harassment Complaint Procedures.  Other sexual harassment 

complaints shall be investigated and resolved pursuant to AR 1312.3 - Uniform Complaint 

Procedures. 
 

 

 

RegulationSAN MATEO UNION HIGH SCHOOL DISTRICTCSBA MANUAL 

MAINTENANCE SERVICE 

approved:  November 17, 2016San Mateo,

 July 2020 

Students AR 5145.71(a) 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES 

 

 
Cautionary Notice:  The following administrative regulation reflects federal Title IX regulations added by 85 

Fed. Reg. 30026, effective August 14, 2020, which establish a process for investigating and resolving allegations 

of conduct that meets the federal definition of sexual harassment.  The federal regulations preempt any conflicting 

state law or regulations, but the interaction between federal and state law is not always clear.  Districts should 

consult legal counsel if questions about a potential conflict arise.  Districts should also note that 18 states, including 

California, have sued the U.S. Department of Education to stop the implementation of these regulations.  A 

preliminary injunction seeking to postpone the effective date of the regulations and prohibit their enforcement is 

currently pending.  If the court grants the injunction, the following administrative regulation will not take effect. 

 

The complaint procedures described in this administrative regulation shall be used to address any 

complaint governed by Title IX of the Education Amendments of 1972 alleging that a student was 

subjected to one or more of the following forms of sexual harassment:  (34 CFR 106.30) 

 

1. A district employee conditioning the provision of a district aid, benefit, or service on the 

student's participation in unwelcome sexual conduct 

 



14 

 

2. Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and 

objectively offensive that it effectively denies a student equal access to the district's 

education program or activity 

 

3. Sexual assault, dating violence, domestic violence, or stalking as defined in 20 USC 1092 

or 34 USC 12291 

 

All other sexual harassment complaints shall be investigated and responded to pursuant to AR 

1312.3 - Uniform Complaint Procedures. 

 
(cf. 1312.3 - Uniform Complaint Procedures) 

 

A report of sexual harassment shall be submitted directly to or forwarded to the district's Title IX 

Coordinator using the contact information listed in AR 5145.7 - Sexual Harassment. 

 
(cf. 5145.7 - Sexual Harassment) 

 

Upon receiving such a report, the Title IX Coordinator shall inform the complainant of the process 

for filing a formal complaint. 

 

Even if the alleged victim chooses not to file a formal complaint, the Title IX Coordinator shall 

file a formal complaint in situations in which a safety threat exists.  In addition, the Title IX 

Coordinator may file a formal complaint in other situations as permitted under the Title IX 

regulations.  In such cases, the alleged victim is not a party to the case, but will receive notices as 

required by the Title IX regulations at specific points in the complaint process. 

 

 

 AR 5145.71(b) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

A formal complaint, with the complainant's physical or digital signature, may be filed with the 

Title IX Coordinator in person, by mail, by email, or by any other method authorized by the district.  

(34 CFR 106.30) 

 

The Superintendent or designee shall ensure that the Title IX Coordinator, investigator, decision-

maker, or a facilitator of an informal resolution process does not have a conflict of interest or bias 

for or against complainants or respondents generally or an individual complainant or respondent, 

and that such persons receive training in accordance with 34 CFR 106.45.  (34 CFR 106.45) 

 

Supportive Measures 

 

Upon receipt of a report of Title IX sexual harassment, even if a formal complaint is not filed, the 

Title IX Coordinator shall promptly contact the complainant to discuss the availability of 

supportive measures which are nondisciplinary, nonpunitive, and do not unreasonably burden the 
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other party.  Such measures may include, but are not limited to, counseling, course-related 

adjustments, modifications of class schedules, mutual restrictions on contact, increased security, 

and monitoring of certain areas of the campus. The Title IX Coordinator shall consider the 

complainant's wishes with respect to supportive measures.  (34 CFR 106.30, 106.44) 

 

Emergency Removal from School 

 

On an emergency basis, the district may remove a student from the district's education program or 

activity, provided that the district conducts an individualized safety and risk analysis, determines 

that removal is justified due to an immediate threat to the physical health or safety of any student 

or other individual arising from the allegations, and provides the student with notice and an 

opportunity to challenge the decision immediately following the removal. This authority to remove 

a student does not modify a student's rights under the Individuals with Disabilities Education Act 

or Section 504 of the Rehabilitation Act of 1973.  (34 CFR 106.44) 

 

If a district employee is the respondent, the employee may be placed on administrative leave during 

the pendency of the formal complaint process.  (34 CFR 106.44) 

 

Dismissal of Complaint 

 

The Title IX Coordinator shall dismiss a formal complaint if the alleged conduct would not 

constitute sexual harassment as defined in 34 CFR 106.30 even if proved.  The Title IX 

Coordinator shall also dismiss any complaint that did not occur in the district's education program 

or activity or did not occur against a person in the United States, and may dismiss a formal 

complaint if the complainant notifies the district in writing that the complainant  

 

 AR 5145.71(c) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

would like to withdraw the complaint or any allegations in the complaint, the respondent is no 

longer enrolled or employed by the district, or sufficient circumstances prevent the district from 

gathering evidence sufficient to reach a determination with regard to the complaint.  (34 CFR 

106.45) 

 

Upon dismissal, the Title IX Coordinator shall promptly, and simultaneously to the parties, send 

written notice of the dismissal and the reasons for the dismissal.  (34 CFR 106.45) 

 

If a complaint is dismissed on the grounds that the alleged conduct does not constitute sexual 

harassment as defined in 34 CFR 106.30, the conduct may still be addressed pursuant to BP/AR 

1312.3 - Uniform Complaint Procedures as applicable. 

 

Informal Resolution Process 
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When a formal complaint of sexual harassment is filed, the district may offer an informal resolution 

process, such as mediation, at any time prior to reaching a determination regarding responsibility. 

The district shall not require a party to participate in the informal resolution process or to waive 

the right to an investigation and adjudication of a formal complaint.  (34 CFR 106.45) 

 

The district may facilitate an informal resolution process provided that the district:  (34 CFR 

106.45) 

 

1. Provides the parties with written notice disclosing the allegations, the requirements of the 

informal resolution process, the right to withdraw from the informal process and resume 

the formal complaint process, and any consequences resulting from participating in the 

informal resolution process, including that records will be maintained or could be shared. 

Obtains the parties' voluntary, written consent to the informal resolution process 

 

3. Does not offer or facilitate an informal resolution process to resolve allegations that an 

employee sexually harassed a student 

 

Formal Complaint Process 

 

If a formal complaint is filed, the Title IX Coordinator shall provide the known parties with written 

notice of the following:  (34 CFR 106.45) 

The district's complaint process, including any informal resolution process 

 

 

 

 AR 5145.71(d) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

The allegations potentially constituting sexual harassment with sufficient details known at the 

time, including the identity of parties involved in the incident if known, the conduct 

allegedly constituting sexual harassment, and the date and location of the alleged incident 

if known. Such notice shall be provided with sufficient time for the parties to prepare a 

response before any initial interview. 

 

If, during the course of the investigation, the district investigates allegations about the 

complainant or respondent that are not included in the initial notice, the Title IX 

Coordinator shall provide notice of the additional allegations to the parties. 

 

3. A statement that the respondent is presumed not responsible for the alleged conduct and 

that a determination regarding responsibility is made at the conclusion of the complaint 

process 

 

4. The opportunity for the parties to have an advisor of their choice who may be, but is not 

required to be, an attorney, and the ability to inspect and review evidence 
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5. The prohibition against knowingly making false statements or knowingly submitting false 

information during the complaint process 

 

The above notice shall also include the name of the investigator, facilitator of an informal process, 

and decision-maker and shall provide either party with no less than three calendar days to raise 

concerns of conflict of interest or bias regarding any of these persons. 

 

During the investigation process, the district shall:  (34 CFR 106.45) 

Provide an equal opportunity for the parties to present witnesses, including fact and expert 

witnesses, and other inculpatory and exculpatory evidence 

 

2. Not restrict the ability of either party to discuss the allegations under investigation or to 

gather and present relevant evidence 

 

3. Provide the parties with the same opportunities to have others present during any grievance 

proceeding, including the opportunity to be accompanied to any related meeting or 

proceeding by the advisor of their choice, who may be, but is not required to be, an attorney 

 

4. Not limit the choice or presence of an advisor for either the complainant or respondent in 

any meeting or grievance proceeding, although the district may establish restrictions 

regarding the extent to which the advisor may participate in the proceedings as long as the 

restrictions apply equally to both parties 

 

 

 AR 5145.71(e) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

5. Provide, to a party whose participation is invited or expected, written notice of the date, 

time, location, participants, and purpose of all investigative interviews or other meetings, 

with sufficient time for the party to prepare to participate 

 

6. Send in an electronic format or hard copy to both parties and their advisors, if any, the 

evidence that is directly related to the allegations raised in the complaint, and provide the 

parties at least 10 days to submit a written response for the investigator to consider prior to 

the completion of the investigative report 

 

7. Objectively evaluate all relevant evidence, including both inculpatory and exculpatory 

evidence, and determine credibility in a manner that is not based on a person's status as a 

complainant, respondent, or witness 

 

8. Create an investigative report that fairly summarizes relevant evidence and, at least 10 days 

prior to the determination of responsibility, send to the parties and their advisors, if any, 
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the investigative report in an electronic format or a hard copy, for their review and written 

response 

 

9. After sending the investigative report to the parties and before reaching a determination 

regarding responsibility, afford each party the opportunity to submit written, relevant 

questions that the party wants asked of any party or witness, provide each party with the 

answers, and allow for additional, limited follow-up questions from each party 

 

Questions and evidence about the complainant's sexual predisposition or prior sexual 

behavior are not relevant, unless such questions and evidence are offered to prove that 

someone other than the respondent committed the conduct alleged by the complainant or 

if the questions and evidence concern specific incidents of the complainant's prior sexual 

behavior with respect to the respondent and are offered to prove consent. 

 

Privacy rights of all parties to the complaint shall be maintained in accordance with applicable 

state and federal laws. 

 

If the complaint is against an employee, rights conferred under an applicable collective bargaining 

agreement shall be applied to the extent they do not conflict with the Title IX requirements. 

 

Written Decision 

 

The Superintendent shall designate an employee as the decision-maker to determine responsibility 

for the alleged conduct, who shall not be the Title IX Coordinator or a person involved in the 

investigation of the matter.  (34 CFR 106.45) 

 

 AR 5145.71(f) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

The decision-maker shall issue, and simultaneously provide to both parties, a written decision as 

to whether the respondent is responsible for the alleged conduct.  (34 CFR 106.45) 

 

The written decision shall be issued within 45 calendar days of the receipt of the complaint. 

 

The timeline may be temporarily extended for good cause with written notice to the complainant 

and respondent of the extension and the reasons for the action.  (34 CFR 106.45) 

 

In making this determination, the district shall use the "preponderance of the evidence" standard 

for all formal complaints of sexual harassment. The same standard of evidence shall be used for 

formal complaints against students as for complaints against employees.  (34 CFR 106.45) 

 

The written decision shall include the following:  (34 CFR 106.45) 
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Identification of the allegations potentially constituting sexual harassment as defined in 34 CFR 

106.30 

 

2. A description of the procedural steps taken from receipt of the formal complaint through 

the written decision, including any notifications to the parties, interviews with parties and 

witnesses, site visits, methods used to gather other evidence, and hearings held if the district 

includes hearings as part of the grievance process 

 

3. Findings of fact supporting the determination 

 

4. Conclusions regarding the application of the district's code of conduct to the facts 

 

5. A statement of, and rationale for, the result as to each allegation, including a decision 

regarding responsibility, any disciplinary sanctions the district imposes on the respondent, 

and whether remedies designed to restore or preserve equal access to the district's 

educational program or activity will be provided by the district to the complainant 

 

6. The district's procedures and permissible bases for the complainant and respondent to 

appeal 

 

Appeals 

 

Either party may appeal the district's decision or dismissal of a formal complaint or any allegation 

in the complaint, if the party believes that a procedural irregularity affected the outcome, new 

evidence is available that could affect the outcome, or a conflict of interest or bias by the Title IX 

Coordinator, investigator(s), or decision-maker(s) affected the outcome.  If an appeal is filed, the 

district shall:  (34 CFR 106.45) 

 AR 5145.71(g) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

1. Notify the other party in writing when an appeal is filed and implement appeal procedures 

equally for both parties 

 

2. Ensure that the decision-maker(s) for the appeal is trained in accordance with 34 CFR 

106.45 and is not the same decision-maker(s) who reached the determination regarding 

responsibility or dismissal, the investigator(s), or the Title IX Coordinator 

 

3. Give both parties a reasonable, equal opportunity to submit a written statement in support 

of, or challenging, the outcome 

 

4. Issue a written decision describing the result of the appeal and the rationale for the result 

 

5. Provide the written decision simultaneously to both parties 
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An appeal must be filed in writing within 10 calendar days of receiving the determination, stating 

the grounds for the appeal and including any relevant documentation in support of the appeal.  

Appeals submitted after this deadline are not timely and shall not be considered.  Either party has 

the right to file a complaint with the U.S. Department of Education's Office for Civil Rights. 

 

A written decision shall be provided to the parties within 20 calendar days from the receipt of the 

appeal. 

 

Remedies 

 

When a determination of responsibility for sexual harassment has been made against the 

respondent, the district shall provide remedies to the complainant.  Such remedies may include the 

same individualized services described above in the section "Supportive Measures," but need not 

be nondisciplinary or nonpunitive and need not avoid burdening the respondent.  (34 CFR 106.45) 

 

Corrective/Disciplinary Actions 

 

The district shall not impose any disciplinary sanctions or other actions against a respondent, other 

than supportive measures as described above in the section "Supportive Measures," until the 

complaint procedure has been completed and a determination of responsibility has been made.  (34 

CFR 106.44) 

 

For students in grades 4-12, discipline for sexual harassment may include suspension and/or 

expulsion.  After the completion of the complaint procedure, if it is determined that a student  

 

 

 AR 5145.71(h) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

at any grade level has committed sexual assault or sexual battery at school or at a school activity 

off school grounds, the principal or Superintendent shall immediately suspend the student and shall 

recommend expulsion.  (Education Code 48900.2, 48915) 

 
(cf. 5144 - Discipline) 

(cf. 5144.1 - Suspension and Expulsion/Due Process) 

 

Other actions that may be taken with a student who is determined to be responsible for sexual 

harassment include, but are not limited to: 

 

1. Transfer from a class or school as permitted by law 

 

2. Parent/guardian conference 
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3. Education of the student regarding the impact of the conduct on others 

 

4. Positive behavior support 

 

5. Referral of the student to a student success team 

 
(cf. 6164.5 - Student Success Teams) 

 

6. Denial of participation in extracurricular or cocurricular activities or other privileges as 

permitted by law 

 
(cf. 6145 - Extracurricular and Cocurricular Activities) 

 

When an employee is found to have committed sexual harassment or retaliation, the district shall 

take appropriate disciplinary action, up to and including dismissal, in accordance with applicable 

law and collective bargaining agreement. 

 
(cf. 4117.7/4317.7 - Employment Status Report) 

(cf. 4118 - Dismissal/Suspension/Disciplinary Action) 

(cf. 4119.11/4219.11/4319.11 - Sexual Harassment) 

(cf. 4218 - Dismissal/Suspension/Disciplinary Action) 

 

Record-Keeping 

 

The Superintendent or designee shall maintain for a period of seven years a record of all reported 

cases and Title IX investigations of sexual harassment, any determinations of responsibility, any 

audio or audiovisual recording and transcript if applicable, any disciplinary sanctions imposed, 

any remedies provided to the complainant, any appeal or informal resolution and the results 

therefrom, and responses made pursuant to 34 CFR 106.44.  (34 CFR 106.45) 

 AR 5145.71(i) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

The Superintendent or designee shall also maintain for a period of seven years all materials used 

to train the Title IX Coordinator, investigator(s), decision-maker(s), and any person who facilitates 

an informal resolution process. The district shall make such training materials publicly available 

on its web site, or if the district does not maintain a web site, available upon request by members 

of the public.  (34 CFR 106.45) 

 

 
(cf. 3580 - District Records) 

 

 

 
Legal Reference: 

EDUCATION CODE 
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200-262.4  Prohibition of discrimination on the basis of sex 

48900  Grounds for suspension or expulsion 

48900.2  Additional grounds for suspension or expulsion; sexual harassment 

48985  Notices, report, statements and records in primary language 

CIVIL CODE 

51.9  Liability for sexual harassment; business, service and professional relationships 

1714.1  Liability of parents/guardians for willful misconduct of minor 

GOVERNMENT CODE 

12950.1  Sexual harassment training 

CODE OF REGULATIONS, TITLE 5 

4600-4670  Uniform complaint procedures 

4900-4965  Nondiscrimination in elementary and secondary education programs 

UNITED STATES CODE, TITLE 20 

1092  Definition of sexual assault 

1221 Application of laws 

1232g Family Educational Rights and Privacy Act 

1681-1688  Title IX of the Education Amendments of 1972 

UNITED STATES CODE, TITLE 34 

12291  Definition of dating violence, domestic violence, and stalking 

UNITED STATES CODE, TITLE 42 

1983  Civil action for deprivation of rights 

2000d-2000d-7  Title VI, Civil Rights Act of 1964 

2000e-2000e-17  Title VII, Civil Rights Act of 1964 as amended 

CODE OF FEDERAL REGULATIONS, TITLE 34 

99.1-99.67 Family Educational Rights and Privacy 

106.1-106.82  Nondiscrimination on the basis of sex in education programs 

COURT DECISIONS 

Donovan v. Poway Unified School District, (2008) 167 Cal.App.4th 567 

Flores v. Morgan Hill Unified School District, (2003, 9th Cir.) 324 F.3d 1130 

Reese v. Jefferson School District, (2000, 9th Cir.) 208 F.3d 736 

Davis v. Monroe County Board of Education, (1999) 526 U.S. 629 

Gebser v. Lago Vista Independent School District, (1998) 524 U.S. 274 

Oona by Kate S. v. McCaffrey, (1998, 9th Cir.) 143 F.3d 473 

Doe v. Petaluma City School District, (1995, 9th Cir.) 54 F.3d 1447 

 
Management Resources:  (see next page) 

 

 AR 5145.71(j) 

 

 

TITLE IX SEXUAL HARASSMENT COMPLAINT PROCEDURES (continued) 

 

 

 
Management Resources: 

CSBA PUBLICATIONS 

Providing a Safe, Nondiscriminatory School Environment for Transgender and Gender-Nonconforming 

Students, Policy Brief, February 2014 

Safe Schools:  Strategies for Governing Boards to Ensure Student Success, 2011 

U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS PUBLICATIONS 

Q&A on Campus Sexual Misconduct, September 2017 

Examples of Policies and Emerging Practices for Supporting Transgender Students, May 2016 

Dear Colleague Letter:  Title IX Coordinators, April 2015 

Sexual Harassment:  It's Not Academic, September 2008 
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Revised Sexual Harassment Guidance:  Harassment of Students by School Employees, Other Students, or 

Third Parties, January 2001 

WEB SITES 

CSBA:  http://www.csba.org 

California Department of Education:  http://www.cde.ca.gov 

U.S. Department of Education, Office for Civil Rights:  http://www.ed.gov/about/offices/list/ocr 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Regulation CSBA MANUAL MAINTENANCE SERVICE 

approved: July 2020 

Instruction BP 6142.7(a) 

 

PHYSICAL EDUCATION AND ACTIVITY 

 

 

The Governing Board of Trustees recognizes the positive benefits of physical activity on student 

health, well-being, and academic achievement. The district shall provide all students the 

opportunity to be physically active on a regular basis through high-quality physical education 

instruction and may provide additional opportunities for physical activity throughout the school 
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day. The district's physical education and activity programs shall support the district's coordinated 

student wellness program and encourage students' lifelong fitness. 

 
(cf. 5030 - Student Wellness) 

(cf. 6142.8 - Comprehensive Health Education) 

 

Physical education classes shall be conducted in the coeducational, inclusive manner prescribed 

by law. The district shall provide instruction in physical education that provides equal access and 

equal opportunities for participation for all students in grades 1-12 regardless of gender, gender 

expression, sexual orientation, and mental or physical disability.  (Education Code 220, 221.5, 

33352; 5 CCR 4900, 4930, 4931, 4940, 4960; 34 CFR 106.33, 106.34, 300.108) 

 
(cf. 0410 - Nondiscrimination in District Programs and Activities) 

 

The district's physical education program shall provide a developmentally appropriate sequence of 

instruction aligned with the state's model content standards and curriculum framework. 

 
(cf. 6011 - Academic Standards) 

(cf. 6143 - Courses of Study) 

 

The district's physical education program shall engage students in age-appropriate moderate to 

vigorous physical activity, as defined in the accompanying administrative regulation, including 

aerobic, muscle-strengthening, and bone-strengthening activities. The Superintendent or designee 

shall develop strategies to monitor the amount of moderate to vigorous physical activity that takes 

place in the physical education instructional program. 

 

For grades 9-12, the overall course of study shall include the effects of physical activity upon 

dynamic health, the mechanics of body movement, aquatics, gymnastics and tumbling, individual 

and dual sports, rhythms and dance, team sports, and combatives.  (Education Code 33352; 5 CCR 

10060) 

 

The Board shall approve the courses in grades 9-12 for which physical education credit may be 

granted. 

 
(cf. 6146.1 - High School Graduation Requirements) 

(cf. 6146.11 - Alternative Credits Toward Graduation) 

 

The district's physical education program shall engage students in moderate to vigorous physical 

activity, as defined in the accompanying administrative regulation, for at least 50 percent of class 

or session time. 

 

 The Superintendent or designee shall develop strategies to monitor the amount of moderate to 

vigorous physical activity that takes place in the physical education instructional program. 

 

The Superintendent or designee shall ensure that the district's program provides students with equal 

opportunities for instruction and participation regardless of gender in accordance with law. 

 
(cf. 0410 - Nondiscrimination in District Programs and Activities) 
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Students with disabilities shall be provided instruction in physical education in accordance with 

their individualized education program or Section 504 accommodation plan. 

 
(cf. 6159 - Individualized Education Program) 

(cf. 6164.6 - Identification and Education Under Section 504) 
 

 BP 6142.7(b) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

During air pollution episodes, extreme weather, or other inclement conditions, physical education 

staff shall make appropriate adjustments to the program or shall seek alternative indoor space to 

enable students to participate in active physical education. 
 

(cf. 3514 - Environmental Safety) 

(cf. 5141.7 - Sun Safety) 

 

The Superintendent or designee shall develop strategies to supplement physical education 

instruction with additional opportunities for students to be physically active before, during, and 

after the school day. 

 
(cf. 1330.1 - Joint Use Agreements) 

(cf. 5142.2 - Safe Routes to School Program) 

(cf. 5148 - Child Care and Development Program) 

(cf. 5148.2 - Before/After School Programs) 

(cf. 6145 - Extracurricular and Cocurricular Activities) 

 

Students with disabilities shall be provided instruction in physical education in accordance with 

their individualized education program or Section 504 accommodation plan. 

 
(cf. 6159 - Individualized Education Program) 

(cf. 6164.6 - Identification and Education Under Section 504) 
 

During air pollution episodes, extreme weather, or other inclement conditions, physical education 

staff shall make appropriate adjustments to the program or shall seek alternative indoor space to 

enable students to participate in active physical education. 
 

(cf. 3514 - Environmental Safety) 

(cf. 5141.7 - Sun Safety) 

(cf. 5141.23 - Asthma Management) 

(cf. 6145.2 - Athletic Competition) 
 

Staffing 

 

Physical education instruction shall be delivered by appropriately credentialed teachers who may 

be assisted by instructional aides, paraprofessionals, and/or volunteers. 
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(cf. 1240 - Volunteer Assistance) 

(cf. 4112.2 - Certification) 

(cf. 4112.21 - Interns) 

(cf. 4113 - Assignment) 

(cf. 4222 - Teacher Aides/Paraprofessionals) 

 

The district shall provide physical education teachers with continuing professional development, 

including classroom management and instructional strategies designed to keep students engaged 

and active and to enhance the quality of physical education instruction and assessment. 

 
(cf. 4131 - Staff Development) 

(cf. 5121 - Grades/Evaluation of Student Achievement) 

 

 

 

 

 BP 6142.7(c) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

Physical Fitness Testing 

 

The Superintendent or designee shall annually administer the physical fitness test designated by 

the State Board of Education (FITNESSGRAM) to students in grades 5, 7, and 9.  (Education Code 

60800; 5 CCR 1041) 

 

 

 

 

 BP 6142.7(c) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

Temporary Exemptions  

 

The Superintendent or designee may grant a student a temporary exemption from physical 

education under either of the following conditions:  (Education Code 51241) 

 

1. The student is ill or injured and a modified program to meet his/herthe student's needs 

cannot be provided. 

 

2. The student is enrolled for one-half time or less. 

 

Two-Year Exemptions 
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With the student's consent, the Superintendent or designee may exempt a student from physical 

education courses for any two years during grades 10-12 provided that the student has satisfactorily 

met at least five of the six standards of the FITNESSGRAM in grade 9.  (Education Code 51241) 

 

Upon request by students and/or their parents/guardians, the Superintendent or designee may 

administer the FITNESSGRAM to students in grades 10-12 who need to pass the test in order to 

qualify for a two-year exemption from physical education courses. 
 

Students in grades 10-12 who have been granted a two-year exemption shall be offered a variety 

of elective physical education courses of not less than 400 minutes each 10 school days.  

(Education Code 33352, 51222) 
 

Such students shall not be permitted to attend fewer total hours of courses and classes than they 

would have attended if enrolled in a physical education course.  (Education Code 51241) 

 
(cf. 6112 - School Day) 

 

Permanent Exemptions 

 

The Superintendent or designee may grant a student a permanent exemption from physical 

education under any of the following conditions:  (Education Code 51241) 

 

 

 

 BP 6142.7(d) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

1. The student is age 16 years or older and has been enrolled in grade 10 for one or more 

academic years. However, such a student shall not be permitted to attend fewer total hours 

of courses and classes than he/shethe student would have attended if enrolled in a physical 

education course. 

 

2. The student is enrolled as a postgraduate student. 

 

 BP 6142.7(d) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

3. The student is enrolled in a juvenile home, ranch, camp, or forestry camp school with 

scheduled recreation and exercise. 
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Students who have been granted a permanent exemption shall be offered a variety of elective 

physical education courses of not less than 400 minutes each 10 school days.  (Education Code 

33352) 
 

Other Exemptions 
 

The Superintendent or designee may grant a student an exemption from physical education under 

the following special circumstances: 
 

1. When the student is in any of grades 10-12 and is excused for up to 24 clock hours in order 

to participate in automobile driver training. However, any such student shall attend a 

minimum of 7,000 minutes of physical education instruction during the school year.  

(Education Code 51222) 
 

2. When the student is in any of grades 10-12, attends a regional occupational center or 

program, and, because of the travel time involved, would experience hardship to attend 

physical education courses. Any such student shall have a minimum school day of 180 

minutes.  (Education Code 52316) 
 

(cf. 6178.2 - Regional Occupational Center/Program) 

 

3. When the student is in high school and is engaged in a regular school-sponsored 

interscholastic athletic program carried on wholly or partially after regular school hours.  

(Education Code 51242) 

 
(cf. 6145.2 - Athletic Competition) 

 

Program Evaluation 

 

The Superintendent or designee shall annually report to the Board each school's FITNESSGRAM 

results for each applicable grade level.  He/sheThe Superintendent or designee shall also report to 

the Board regarding the number of instructional minutes offered in  

 

 

 

 BP 6142.7(e) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

physical education for each grade level, the number of two-year and permanent exemptions 

granted pursuant to Education Code 51241, and any other data agreed upon by the Board and the 

Superintendent or designee to evaluate program quality and the effectiveness of the district's 

program in meeting goals for physical activity and student well-being. 

 
(cf. 0500 - Accountability) 

(cf. 6190 - Evaluation of the Instructional Program) 
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Legal Reference:  (see next page) 

 

 

 

 

 

 

 

 

 BP 6142.7(f) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

 
Legal Reference: 

EDUCATION CODE 

220  Prohibition of discrimination 

221.5  Sex equity in education 

 BP 6142.7(e) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 
 

Legal Reference: 

EDUCATION CODE 

33126  School accountability report card 

33350-33354  CDE responsibilities re:  physical education 

35256  School accountability report card 

44250-44277  Credential types 

49066  Grades; physical education class 

51210  Course of study, grades 1-6 

51220  Course of study, grades 7-12 

51222  Physical education 

51223  Physical education, elementary schools 

51241  Temporary, two-year or permanent exemption from physical education 

51242  Exemption from physical education for athletic program participants 

52316  Excuse from attending physical education classes; regional occupational center/program 

60800  Physical performance test 

CODE OF REGULATIONS, TITLE 5 

1040-1048 1044 Physical performance test 

1047-1048  Testing variations and accommodations 

3051.5  Adapted physical education for individuals with exceptional needs 

4600-46874670  Uniform complaint procedures 
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4900-4965  Nondiscrimination in elementary and secondary educational programs receiving state or 

federal financial assistance 

10060  Criteria for high school physical education programs 

80020  Additional assignment authorizations for specific credentials 

80037  Designated subjects teaching credential; special teaching authorization in physical education 

80046.1  Added authorization to teach adapted physical education 

UNITED STATES CODE, TITLE 29 

794  Rehabilitation Act of 1973, Section 504 

UNITED STATES CODE, TITLE 42 

1758b  Local wellness policy 

CODE OF FEDERAL REGULATIONS, TITLE 34 

106.33  Nondiscrimination on the basis of sex; comparable facilities 

106.34  Nondiscrimination on the basis of sex; access to classes and schools 

300.108  Assistance to states for the education of children with disabilities; physical education 

ATTORNEY GENERAL OPINIONS 

53 Ops.Cal.Atty.Gen. 230 (1970) 

COURT DECISIONS 

Doe v. Albany Unified School District (2010) 190 Cal.App.4th 668 

Cal200 et al. v. San Francisco Unified School District et al.  (2013), San Francisco Superior Court, Case 

No. CGC-13-534975 

Cal200 et al. v. Oakland Unified School District et al.  (San Francisco Superior Court, Case No. CPF-14-

513959 

 
Management Resources:  (see next page) 

 

 

 

 

 BP 6142.7(g) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

 
Management Resources: 

 

 
Management Resources:  (see next page) 

 

 

 

 

 

 

 

 

 

 BP 6142.7(f) 
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PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

 
Management Resources: 

CSBA PUBLICATIONS 

Districts at Risk from Lawsuits Regarding PE Instructional Minute Requirement, Legal Alert, May 2015 

Monitoring for Success:  A Guide for Assessing and Strengthening Student Wellness Policies, 2012 

Student Wellness:  A Healthy Food and Physical Activity Policy Resource Guide, rev. 2012 

Active Bodies, Active Minds:  Physical Activity and Academic Achievement, Fact Sheet, February 2010 

Maximizing Opportunities for Physical Activity Through Joint Use of Facilities, Policy Brief, rev. February 

2010 

Maximizing Opportunities for Physical Activity During the School Day, Fact Sheet, November 2009 

Moderate to Vigorous Physical Activity in Physical Education to Improve Health and Academic Outcomes, 

Fact Sheet, November 2009 

Physical Education and California Schools, Policy Brief, rev. October 2007 

CALIFORNIA DEPARTMENT OF EDUCATION PUBLICATIONS 

Physical Education Framework for California Public Schools:  Kindergarten Through Grade 12, 2009 

Physical Education Model Content Standards for California Public Schools:  Kindergarten Through Grade 

12, January 2005 

Adapted Physical Education Guidelines for California Schools, 2003 

CENTERS FOR DISEASE CONTROL AND PREVENTION PUBLICATIONS 

School Health Index (SHI):  A Self-Assessment and Planning Guide 2014, Elementary School, 2017 

School Health Index (SHI):  A Self-Assessment and Planning Guide, Middle/High School, 2017 

COMMISSION ON TEACHER CREDENTIALING PUBLICATIONS 

The Administrator's Assignment Manual, 20072019 

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES PUBLICATIONS 

2008 Physical Activity Guidelines for Americans, October 20082nd Edition, 2018 

WEB SITES 

CSBA:  http://www.csba.org 

California Department of Education, Physical Fitness Testing:  http://www.cde.ca.gov/ta/tg/pf 

California Healthy Kids Resource Center:  http://www.californiahealthykids.org 

California Project LEAN (Leaders Encouraging Activity and Nutrition):  

http://www.californiaprojectlean.org 

Centers for Disease Control and Prevention:  http://www.cdc.gov 

Commission on Teacher Credentialing:  http://www.ctc.ca.gov 

Educational Data System, California physical fitness:  http://www.eddata.com/projects/current/cpf 

Healthy People 2010:  http://www.healthypeople.gov 

National Association for Sport and Physical Education:  

http://www.aahperd.org/naspehttps://www.pgpedia.com/n/national-association-sport-and-physical-

education 

President's Council on PhysicalSports, Fitness and SportsNutrition:  http://www.fitness.gov 

U.S. Department of Health and Human Services:  http://www.health.gov 
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Instruction AR 6142.7(a) 

 

PHYSICAL EDUCATION AND ACTIVITY 

 

 

Definitions 

 

Physical education is a sequential educational program that teaches students to understand and 

participate in regular physical activity forthat assists in developing and maintaining physical 

fitness throughout their lifetime, understand and improve their motor skills, enjoy using their skills 

and knowledge to establish a healthy lifestyle, and understand how their bodies work. 

 

Physical activity is bodily movement that is produced by the contraction of skeletal muscle and 

that substantially increases energy expenditure, including exercise, sport, dance, and other 

movement forms. 

 

Moderate physical activity is any activity which generally requires sustained, rhythmic movements 

and refers to a level of effort a healthy individual might expend while, for example, walking 

briskly, dancing, swimming, or bicycling on level terrain.  A person should feel some exertion but 

should be able to carry on a conversation comfortably during the activity. 

 

Vigorous physical activity is any activity which generally requires sustained, rhythmic movements 

and refers to a level of effort a healthy individual might expend while, for example, jogging, 

participating in high-impact aerobic dancing, swimming continuous laps, or bicycling uphill. 

Vigorous physical activity may be intense enough to result in a significant increase in heart and 

respiration rate. 

 

Instructional Time 

 

Instruction in physical education shall be provided for at least the following minimum period of 

time:  (Education Code 51210, 51222, 51223) 

 

1. For students in grades 1-6, 200 minutes each 10 school days, exclusive of recessesrecess 

and the lunch period 

 

2. For students in grades 7-8 attending an elementary school, 200 minutes each 10 school 

days, exclusive of recessesrecess and the lunch period 

 

3. For students in grades 7-8 attending a middle school or junior high school, 400 minutes 

each 10 school days 
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4. For students in grades 9-12, 400 minutes each 10 school days 

 

If the instructional minute requirement cannot be met during any 10-day period due to inclement 

weather, a school assembly, field trip, student assessment, or other circumstance, the school shall 

make up those minutes on another day in order to satisfy the instructional minute requirement. 

 

 AR 6142.7(b) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

The Superintendent or designee shall determine a method to document compliance with the 

required number of instructional minutes. Such documentation may include, but not be limited to, 

a master schedule, bell schedule, weekly schedule for each teacher providing physical education 

instruction, district calendar, teacher roster, or log for staff or students to record the number of 

physical education minutes completed. 

 

Any complaint alleging noncompliance with the instructional minute requirement for elementary 

schools may be filed in accordance with the district's procedures in AR 1312.3 - Uniform 

Complaint Procedures. A complainant not satisfied with the district's decision may appeal the 

decision to the California Department of Education (CDE). If the district or the CDE finds merit 

in a complaint, the district shall provide a remedy to all affected students and parents/guardians.  

(Education Code 51210, 51222, 51223; 5 CCFCCR 4600-46874670) 

 
(cf. 1312.3 - Uniform Complaint Procedures) 

 

Monitoring Moderate to Vigorous Physical Activity 

 

To monitor whetherthe amount of time students are engaged in moderate to vigorous physical 

activity for at least 50 percent of physical education class or session time, the Superintendent or 

designee may: 

 

1. Develop methods to estimate the amount of time students spend in moderate to vigorous 

physical activity orand the numberamount of time students who are inactive during 

physical education classes 

 

2. Provide physical education teachers with staff development, self-monitoring tools, 

stopwatches, and/or heart rate monitors to assist them in planning and assessing the level 

of activity in their classes 

 
(cf. 4115 - Evaluation/Supervision) 

 

Medical Release from Physical Education Participation 

 

A student with a medical impairment that impacts the student's ability to actively participate in 

their physical education class will be provided with modified assignments/activities. The following 
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is a progressive list of expectations for students with medical impairments based on the duration 

of the impairment: 

 

One Week or Less 

 

Students on restricted/modified activity for one week or less will be expected to: 

 

1. Provide a parent/guardian note to the teacher indicating the medical impairment 

 AR 6142.7(c) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

2. Perform appropriate and applicable modified assignments consistent with the 

limitations presented by the impairment 

 

One to Seven Weeks 

 

Students on restricted/modified activity for more than one week but less than seven weeks 

will be expected to: 

 

1. Provide a doctor's note confirming the impairment. An accompanied completed 

District Physical Education Medical Exempt Form (E 6142.7) is preferred. 

 

2. Perform appropriate and applicable modified assignments consistent with the 

limitations provided by the doctor 

 

More than Seven Weeks 

 

Students on restricted/modified activity for more than seven weeks: 

 

1. Provide a doctor's note confirming the impairment. An accompanied completed 

District Physical Education Medical Exempt Form (E 6142.7) is preferred. 

 

2. Student must elect to do one of the following three options: 

 

1) Pass/Fail Option:  Continue the Physical Education course with modified 

instruction and receive a pass/fail final grade 

 

2) Letter Grade Option:  Perform modified Physical Education assignments, 

complete make-up work when physically able, and remain eligible for a 

letter grade 

 

3) Drop/Retake Option:  Drop the Physical Education course 
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Physical Fitness Testing 

 

During the annual assessment window between the months of February through May, students in 

grades 5, 7, and 9 shall be administered the physical fitness test designated by the State Board of 

Education (FITNESSGRAM).  (Education Code 60800; 5 CCR 1041) 

 
(cf. 6162.5 - Student Assessment) 

 

 

 AR 6142.7(d) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

The Superintendent or designee may provide a make-up date for students who are unable to take 

the test based on absence or temporary physical restriction or limitations, such as students 

recovering from illness or injury.  (5 CCR 1043) 

 

 

 

 AR 6142.7(c) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

On or before November 1 of each school year, the Superintendent may designate an employee to 

serve as the district's physical fitness test coordinator and so notify the test contractor. The test 

coordinator shall serve as the liaison between the district and California Department of 

EducationCDE for all matters related to the physical fitness test. His/herThe duties shall be those 

specified in 5 CCR 1043.4, including, but not limited to, overseeing the administration of the test 

and the collection and return of all test data to the test contractor.:  (5 CCR 1043.4) 

 

1. Responding to correspondence and inquiries from the contractor in a timely manner and as 

provided in the contractor's instructions 

 

2. Determining district and school site test and test material needs 

 

3. Overseeing the administration of the physical fitness test to students 

 

4. Overseeing the collection and return of all test data to the contractor 

 

5. Ensuring that all test data are received from school test sites in sufficient time to satisfy the 

reporting requirements 

 

6. Ensuring that all test data are sent to the test contractor by June 30 of each year 
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Students shall be provided with their individual results after completing the FITNESSGRAM.  The 

test results may be provided in writing or orally as the student completes the testing, and shall be 

included in his/herthe student's cumulative record.  (Education Code 60800; 5 CCR 1043.10, 1044) 

 
(cf. 5125 - Student Records) 

 

Each student's test results shall also be provided to his/herthe student's parents/guardians. 

 

The Superintendent or designee shall report the aggregate results of the FITNESSGRAM in the 

annual school accountability report card required by Education Code 33126 and 35256.  

(Education Code 60800) 

 
(cf. 0510 - School Accountability Report Card) 

 

Testing Variations 

 

All students may be administered the FITNESSGRAM with the following test variations:  (5 CCR 

1047) 

 

1. Extra time within a testing day 

 

2. Test directions that are simplified or clarified 

 AR 6142.7(d) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

All students may have the following test variations if they are regularly used in the classroom:  (5 

CCR 1047) 

 

1. Audio amplification equipment 

 

2. Separate testing for individual students provided that theythe student(s) are directly 

supervised by the test examiner 

 AR 6142.7(e) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

3. Manually Coded English or American Sign Language to present directions for test 

administration 
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Students with a physical disability and students who are physically unable to take all of the test 

shall undergo as much of the test as their physical condition will permit.  (Education Code 60800; 

5 CCR 1047) 

 

Students with disabilities may be provided the following accommodations if specified in their 

individualized education program (IEP) or Section 504 plan:  (5 CCR 1047) 

 

1. Administration of the test at the most beneficial time of day to the student after consultation 

with the test contractor 

 

2. Administration of the test by a test examiner to the student at home or in the hospital 

 

3. Any other accommodation specified in the student's IEP or Section 504 plan for the 

physical fitness test 

 
(cf. 6159 - Individualized Education Program) 

(cf. 6164.6 - Identification and Education Under Section 504) 

 

Identified English learners may be allowed the following additional test variations if regularly used 

in the classroom:  (5 CCR 1048) 

 

1. Separate testing with other English learners, provided that theythe student(s) are directly 

supervised by the test examiner 

 

2. Test directions translated into their primary language, and the opportunity to ask clarifying 

questions about the test directions in their primary language 

 

Additional Opportunities for Physical Activity 

 

The Superintendent or designee shall implement strategies for increasing opportunities for physical 

activity outside the physical education program, which may include, but not be limited to: 

 AR 6142.7(e) 

 

 

PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

 

1. Training recess, lunch, and lunchbefore- and after-school supervisors on methods to engage 

students in moderate to vigorous physical activity 

 
(cf. 1240 - Volunteer Assistance) 

(cf. 4231 - Staff Development) 

(cf. 5030 - Student Wellness) 

 

2. Encouraging teachers to incorporate physical activity into the classroom 

 AR 6142.7(f) 
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PHYSICAL EDUCATION AND ACTIVITY  (continued) 

 

 

3. Establishing extracurricular activities that promote physical activity, such as school clubs, 

intramural athletic programs, dance performances, community service, special events, and 

competitions 

 

 
(cf. 6142.4 - Service Learning/Community Service Classes) 

(cf. 6145 - Extracurricular and Cocurricular Activities) 

(cf. 6145.5 - Student Organizations and Equal Access) 

 

4. Incorporating opportunities for physical activity into before- or after-school programs 

and/or child care and development programs 

 
(cf. 5148 - Child Care and Development Program) 

(cf. 5148.2 - Before/After School Programs) 

 

5. Exploring opportunities for joint use of facilities or grounds in order to provide adequate 

space for students and community members to engage in recreational activities 

 
(cf. 1330.1 - Joint Use Agreements) 

 

6. Developing business partnerships to maximize resources for physical activity equipment 

and programs 

 
(cf. 1700 - Relations Between Private Industry and the Schools) 

 

7. Developing programs to encourage and facilitate walking, bicycling, or other active 

transport to and from school 

 
(cf. 5142.2 - Safe Routes to School Program) 
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INDIVIDUALIZED EDUCATION PROGRAM 

 

 

The Governing Board of Trustees desires to provide educational alternatives that afford students 

with disabilities full educational opportunities. to all students with disabilities.  Students with 

disabilities shall receive a free appropriate public education and(FAPE) and, to the maximum 

extent possible, shall be placededucated in the least restrictive environment which meets their 

needs to the extent provided by lawwith nondisabled students. 

 
(cf. 0430 - Comprehensive Local Plan for Special Education) 

(cf. 1312.3 - Uniform Complaint Procedures) 

(cf. 3541.2 - Transportation for Students with Disabilities) 

(cf. 4112.23 - Special Education Staff) 

(cf. 5144.2 - Suspension and Expulsion/Due Process (Students with Disabilities)) 

(cf. 6146.4 - Differential Graduation and Competency Standards for Students with Disabilities) 

(cf. 6159.1 - Procedural Safeguards and Complaints for Special Education) 

(cf. 6159.2 - Nonpublic, Nonsectarian School and Agency Services for Special Education) 

(cf. 6159.3 - Appointment of Surrogate Parent for Special Education Students) 

(cf. 6164.4 - Identification and Evaluation of Individuals for Special Education) 

(cf. 6164.6 - Identification and Education Under Section 504) 

 

For each student with disabilities, an individualized education program (IEP) shall be developed 

which identifies the special education instruction and related services to be provided to the student.  

The Superintendent or designee shall develop administrative regulations regarding the 

appointmentmembership of the individualized education program (IEP) team, the team's 

responsibility to develop and regularly review the IEP, the contents of the IEP, and the 

development, review, and revision of the IEPprocesses. 

 

To the extent permitted by federal law, a foster parentThe district shall have the same rights 

relativemake FAPE available to his/her foster child's IEP as a parent/guardian.individuals with 

disabilities ages 3-21 who reside in the district, including:  (Education Code 5605556040; 20 USC 

1412; 34 CFR 300.17, 300.101, 300.104) 

 

1. Students who have been suspended or expelled from school  

 

2. Students who are placed by the district in a nonpublic, nonsectarian school 

 

3. Individuals age 18-21 years who are incarcerated in an adult correctional facility and were 

identified as being an individual with disabilities or had an IEP in their prior educational 

placement  

 

 

 
Legal Reference:  (see next page) 
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 BP 6159(b) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

 
Legal Reference: 

EDUCATION CODE 

46392  Emergencies 

51225.3  Requirements for high school graduation and diploma 

 

 
Legal Reference: 

EDUCATION CODE 

51225.3  Requirements for high school graduation and diploma 

56040.3  Assistive technology 

56055  Rights of foster parents pertaining to foster child's education 

56136  Guidelines for low incidence disabilities areas 

56195.8  Adoption of policies 

56321  Development or revision of IEP 

56321.5  Notice to include right to electronically record 

56340.1-56347  Instructional planning and individualized education program 

56350-5635256354  IEP for visually impaired students 

56380  IEP reviews; notice of right to request 

56390-56392  Certificate of completion, special education 

56500-56509  Procedural safeguards 

60640-60649  Standardized Testing and Reporting ProgramCalifornia Assessment of Student Performance 

and Progress 

60850  High school exit examination, students with disabilities 

60852.3 High school exit examination, exemption for the class of 2006 

 

 

 
Legal Reference continued:  (see next page) 

 

 

 

 BP 6159(b) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

 
Legal Reference:  (continued) 

FAMILY CODE 
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6500-6502  Age of majority 

GOVERNMENT CODE 

7572.5  Seriously emotionally disturbed child, expanded IEP team 

WELFARE AND INSTITUTIONS CODE 

300  Children subject to jurisdiction 

601 Minors habitually disobedient 

602  Minors violating law defined as crime 

CODE OF REGULATIONS, TITLE 5 

853-853.5  Standardized Testing and Reporting ProgramState assessments, accommodations 

1215.5-1218  High School Exit Examination, accommodations for students with disabilities 

3021-3029  Identification, referral and assessment 

3040-3043  Instructional planning and the individualized education program 

3051-3053  Implementation of the individualized education program 

UNITED STATES CODE, TITLE 20 

1232g  Family Educational Rights and Privacy Act of 1974 

1400-1482  Individuals with Disabilities Education Act 

CODE OF FEDERAL REGULATIONS, TITLE 34 

300.1-300.818  Individuals with Disabilities Education Act 

COURT DECISIONS 

Marshall v. Monrovia Unified School District, (9th Circuit, 2010) 627 F.3d 773 

Schaffer v. Weast (2005) 125 S. Ct. 528 

Shapiro v. Paradise Valley Unified School District, No. 69 (9th Circuit, 2003) 317 F.3d 1072 

Sacramento City School District v. Rachel H.  (9th Cir. 1994) 14 F.3d 1398 

Endrew F. v. Douglas County School District Re-1, 137 S. Ct. 988 

ATTORNEY GENERAL OPINIONS 

85 Ops.Cal.Atty.Gen. 157 (2002) 

 

 

 
Management Resources:  (see next page) 

 

 

 

 BP 6159(c) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

 
Management Resources: 

CALIFORNIA DEPARTMENT OF EDUCATION PUBLICATIONS 

Frequently Asked Questions:  Promotion, Retention, and Grading (Students with Disabilities) 

California Practitioners' Guide for Educating English Learners with Disabilities, July 2019 

Management Resources: 

FEDERAL REGISTER 

Rules and Regulations, August 14, 2006, Vol. 71, Number 156, pages 46539-46845 

WEB SITES 

California Department of Education:  http://www.cde.ca.gov 

U.S. Department of Education, Office of Special Education and Rehabilitative Services:  

http://www.ed.gov/about/offices/list/osers/osep 
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Instruction AR 6159(a) 

 

INDIVIDUALIZED EDUCATION PROGRAM 

 

 

At the beginning of each school year, the district shall have an individualized education program 

(IEP) in effect for each student with a disability within district jurisdiction.  The IEP shall be a 

written statement designedthat is developed, reviewed, and revised by the IEP team to meet the 

unique educational needs of a student with a disability.  (Education Code 56344, 56345; 34 CFR 

300.320, 300.323) 

 

Members of the IEP Team 

 

TheUnless excused by written agreement in accordance with Education Code 56341, the IEP team 

for any student with a disability shall include the following members:  (Education Code 56341, 

56341.5; 20 USC 1414(d)(1);; 34 CFR 300.321) 

 

1. One or both of the student's parents/guardians and/or a representative selected by them 

 

To the extent permitted by federal law, a foster parent shall have the same rights relative 

to a foster child's IEP as a parent/guardian.  (Education Code 56055) 
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2. If the student is or may be participating in the regulargeneral education program, at least 

one of the student's regulargeneral education teachers designated by the Superintendent or 

designee to represent the student's general education teachers 

 

The regulargeneral education teacher shall, to the extent appropriate, participate in the 

development, review, and revision of the student's IEP, including assisting in the 

determination of appropriate positive behavioral interventions, supports, and other 

strategies for the student, and supplementary aids and services, program modifications, and 

supports for school personnel that will be provided for the student, consistent with 34 CFR 

300.320.  (Education Code 56341; 20 USC 1414(d)(3)(C);; 34 CFR 300.324) 

 
(cf. 6159.4 - Behavioral Interventions for Special Education Students) 

 

3. At least one of the student's special education teachers or, where appropriate, special 

education providers 

 

4. A representative of the district who is: 

 

a. Qualified to provide or supervise the provision of specially designed instruction to 

meet the unique needs of students with disabilities 

 

b. Knowledgeable about the general education curriculum 

 

c. Knowledgeable about the availability of district and/or special education local plan 

area (SELPA) resources 

 

 AR 6159(b) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 
(cf. 0430 - Comprehensive Local Plan for Special Education) 

 

5. An individual who can interpret the instructional implications of assessment results 

 

This individual may already be a member of the team as described in items #2-4 above or 

in item #6 below. 

 AR 6159(b) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

6. At the discretion of the parent/guardian or the Superintendent or designee, other individuals 

who have knowledge or special expertise regarding the student, including related services 

personnel, as appropriate 
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 The determination of whether the individual has knowledge or special expertise regarding 

the student shall be made by the party who invites the individual to be a member of the IEP 

team. 

 

7. Whenever appropriate, the student with a disability 

 

In the development, review, or revision of his/herthe IEP, the student shall be allowed to 

provide confidential input to any representative of his/herthe IEP team.  (Education Code 

56341.5) 

 

8. When the student is suspected of having a specific learning disability, at least one 

individual who is qualified to conduct individual diagnostic examinations of the student 

such as a school psychologist, speech language pathologist, or remedial reading teacher 

 

 In accordance with 34 CFR 300.310, at least one team member other than the student's 

regulargeneral education teacher shall observe the student's academic performance and 

behavior in the areas of difficulty in his/herthe student's learning environment, including 

in the regular classroom setting.  If the child is younger than five years or not enrolled in 

school, a team member shall observe the child in an environment appropriate for a child of 

that age. 

 

In the following circumstances, the Superintendent or designee shall invite other specified 

individuals to an IEP team meeting: 

 

1. When the student has been placed in a group home by the juvenile court, a representative 

of the group home shall be invited to attend IEP team meetings.  (Education Code 56341.2) 

 

2. Whenever the IEP team is meeting to consider the student's postsecondary goals and the 

transition services needed to assist him/herthe student in reaching the goals as stated in 

Education Code 56345(a)(8),, the following individuals shall be invited to attend:  (34 CFR 

300.321) 

 AR 6159(c) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

a. The student, regardless of his/herthe student's age 

 

  If the student does not attend the IEP team meeting, the Superintendent or designee 

shall take other steps to ensure that the student's preferences and interests are 

considered. 

 AR 6159(c) 
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INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

b. To the extent appropriate, and with the consent of the parent/guardian or adult 

student, a representative of any other agency that is likely to be responsible for 

providing or paying for the transition services 

 

3. If the student was previously served under the Early Education for Individuals with 

Exceptional Needs (Education Code 56425-56432) or the California Early Intervention 

Services Act (Government Code 95000-95004), and upon request of the student's 

parent/guardian, the Superintendent or designee shall invite the Infant and Toddlers with 

Disabilities Coordinator or other representative of the early education 

 or early intervention system to the initial IEP team meeting to assist with the smooth 

transition of services.  (Education Code 56341; 20 USC 1414(d)(1)(D);; 34 CFR 300.321) 

 

A member of the IEP team shall not be required to attend an IEP team meeting, in whole or in part, 

if the parent/guardian and the district agree, in writing, that the attendance of the member is not 

necessary because the member's area of the curriculum or related services is not being modified or 

discussed at the meeting.  Even if the meeting involves a discussion of the IEP team member's area 

of the curriculum or related service, the member may be excused from the meeting if the 

parent/guardian, in writing, and the district consent to the excusal after conferring with the member 

and the member submits to the parent/guardian and team written input into the development of the 

IEP prior to the meeting.  (Education Code 56341; 20 USC 1414(d)(1)(C);; 34 CFR 300.321) 

 

Contents of the IEP 

 

The IEP shall include, but not be limited to, all of the following:  (Education Code 56043, 56345, 

56345.1; 20 USC 1414(d)(1)(A);; 34 CFR 300.320) 

 

1. A statement of the present levels of the student's academic achievement and functional 

performance, including: 

 

a. The manner in which the student's disability affects his/herthe student's 

involvement and progress in the general education curriculum (i.e., the same 

curriculum as for nondisabled students) 

 

b. For a preschool childstudent, as appropriate, the manner in which the disability 

affects his/herthe student's participation in appropriate activities 

 

 AR 6159(d) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 
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c. For a student with a disability who takes alternate assessments aligned to alternate 

achievement standards, a description of benchmarks or short-term objectives 

 

 

 AR 6159(d) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

 

2. A statement of measurable annual goals, including academic and functional goals, designed 

to: 

 

a. Meet the student's needs that result from his/herthe disability in order to enable the 

student to be involved in and make progress in the general education curriculum 

 

b. Meet each of the student's other educational needs that result from his/herthe 

disability 

 

3. A description of the manner in which the student's progress toward meeting the annual 

goals described in item #2 above will be measured and when the district will provide 

periodic reports on the progress the student is making toward meeting the annual goals, 

such as through the use of quarterly or other periodic reports, concurrent with the issuance 

of report cards 

 

4. A statement of the special education instruction and related services and supplementary 

aids and services, based on peer-reviewed research to the extent practicable, to be provided 

to the student or on behalf of the student, and a statement of the program modifications or 

supports for school personnel that will be provided to enable the student to: 

 

a. Advance appropriately toward attaining the annual goals 

 

b. Be involved and make progress in the general education curriculum in accordance 

with item #1 above and to participate in extracurricular and other nonacademic 

activities 

 

c. Be educated and participate with other students with disabilities and nondisabled 

students in the activities described in the IEP 

 
(cf. 3541.2 - Transportation for Students with Disabilities) 

 

5. An explanation of the extent, if any, to which the student will not participate with 

nondisabled students in the regular class and in extracurricular and other nonacademic 

activities described in the IEP 
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 AR 6159(e) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

6. A statement of any appropriate individual accommodations necessary to measure the 

academic achievement and functional performance of the student on state and districtwide 

assessments 

 

 

 

 AR 6159(e) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

If the IEP team determines that the student shall take an alternate assessment instead of a 

particular regular state or districtwide assessment, the student's IEP also shall include a 

statement of the reason that he/shethe student cannot participate in the regular assessment 

and the reason that the particular alternate assessment selected is appropriate for him/her. 

 
(cf. 6146.4 - Differential Graduation and Competency Standards for Students with Disabilities) 

(cf. 6162.51 - Standardized Testing and Reporting ProgramState Academic Achievement Tests) 

(cf. 6162.52 - High School Exit Examination) 
 

7. The projected date for the beginning of the services and modifications described in item #4 

above and the anticipated frequency, location, and duration of those services and 

modifications 

 

8. Beginning not later than the first IEP to be in effect when the student is 16 years of age, or 

younger if determined appropriate by the IEP team, and updated annually thereafter, the 

following: 

 

 a. Appropriate measurable postsecondary goals based upon age-appropriate transition 

assessments related to training, education, employment, and where appropriate, 

independent living skills 

 

 b. The transition services, including courses of study, needed to assist the student in 

reaching those goals 

 

99. A description of the means by which the IEP will be provided under emergency conditions, 

as described in Education Code 46392, in which instruction and/or services cannot be 

provided to the student either at the school or in person for more than 10 school days. The 

description shall take into account public health orders and shall include special education 
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and related services, supplementary aids and services, transition services, and extended 

school year services. 

 

10. Beginning at least one year before the student reaches age 18, a statement that the student 

has been informed of his/herthe rights, if any, that will transfer to him/herthe student upon 

reaching age 18, pursuant to Education Code 56041.5 

 

Where appropriate, the IEP shall also include:  (Education Code 56345) 

 

111. For a student in grades 7-12, any alternative means and modes necessary for the student to 

complete the district's prescribed course of study and to meet or exceed proficiency 

standards required for graduation 

 

 AR 6159(f) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 
(cf. 6146.1 - High School Graduation Requirements) 

(cf. 6146.11 - Alternative Credits Toward Graduation) 

 

2. Linguistically12.For a student whose native language is not English, linguistically 

appropriate goals, objectives, programs, and services for a student whose native language 

is not English 

 
(cf. 6174 - Education for English Language Learners) 

 

13 

 AR 6159(f) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

3. Extended school year services when the IEP team determines, on an individual basis, that 

the services are necessary for the provision of a free appropriate public education (FAPE) 

 
(cf. 5148.2 - Before/After School Programs) 

(cf. 6177 - Summer SchoolLearning Programs) 

 

4. Provision for transition into the regular education program if14.If the student is to be 

transferred from a special class or center or nonpublic, nonsectarian school into a 

regulargeneral education program in a public school for any part of the school day, 

provision for transition into the general education program including descriptions of 

activities intended to: 
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a. Integrate the student into the regulargeneral education program, including 

indications of the nature of each activity and the time spent on the activity each day 

or week 

 

b. Support the transition of the student from the special education program into the 

regulargeneral education program 

 
(cf. 6176 - Weekend/Saturday Classes) 

(cf. 6178 - Career Technical Education) 

(cf. 6181 - Alternative Schools/Programs of Choice) 
 

5. Specialized services, materials, and equipment for15.For a student with low incidence 

disabilities, specialized services, materials, and equipment consistent with the guidelines 

pursuant to Education Code 56136 

 

To assist a student who is blind, has low vision, or is visually impaired to achieve the student's 

maximum potential, the IEP team may consider instruction in the expanded core curriculum, 

including compensatory skills such as Braille, concept development, or other skills needed to 

access the core curriculum; orientation and mobility; social interaction skills; career technical 

education; assistive technology, including optical devices; independent living skills; recreation and 

leisure; self-determination; and sensory efficiency.  When appropriate, such services may be 

offered before or after school.  (Education Code 56353) 
 

 

 

 

 

 AR 6159(g) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

Development of the IEP 

 

Within 30 days of a determination that a student needs special education and related services, the 

Superintendent or designee shall ensure that a meeting to develop an initial IEP is conducted.  

((Education Code 56043; 34 CFR 300.323) 

 

Any IEP required as a result of an assessment of a student shall be developed within 60 days from 

the date of receipt of the parent/guardian's written consent for assessment, unless the 

parent/guardian agrees, in writing, to an extension.  Days between the student's regular school 

sessions, terms, or vacation of more than five school days shall not be counted.  In the case of 

school vacations, the 60-day time limit shall recommence on the date that the student's school days 

reconvene.  (Education Code 56043, 56344) 
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However, when the IEP is required as a result of an assessment of a student for whom a referral 

has been made 30 days or less prior to the end of the preceding regular school year, the IEP shall 

be developed within 30 days after the commencement of the subsequent regular school year.  

(Education Code 56344) 

 

 AR 6159(g) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

In developing the IEP, the IEP team shall consider all of the following:  (Education Code 56341.1, 

56345; 20 USC 1414(d)(3)(A);; 34 CFR 300.324) 

 

1. The strengths of the student 

 

2. The concerns of the parents/guardians for enhancing the education of their child 

 

3. The results of the initial or most recent assessment of the student 

 

4. The academic, developmental, and functional needs of the student 

 

5. In the case of a student whose behavior impedes his/herthe student's learning or that of 

others, the use of positive behavioral interventions and supports and other strategies to 

address that behavior 

 

6. In the case of a student with limited English proficiency, the language needs of the student 

as such needs relate to the student's IEP 

 

7. In the case of a student who is blind or visually impaired, the need to provide for instruction 

in Braille and instruction in the use of Braille 

 

 However, such instruction need not be included in the IEP if the IEP team determines that 

instruction in Braille or the use of Braille is not appropriate for the student.  This 

determination shall be based upon an assessment of the student's reading and writing skills, 

his/her future needs for instruction in Braille or the use of Braille, and other appropriate 

reading and writing media.This  

 

 

 AR 6159(h) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 
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 determination shall be based upon an assessment of the student's reading and writing skills, 

needs, and appropriate reading and writing media, including an assessment of future needs 

for instruction in Braille or the use of Braille. 

 

8. The communication needs of the student and, in the case of a student who is deaf or hard 

of hearing, the student's language and communication needs, opportunities for direct 

communications with peers and professional personnel in the student's language and 

communication mode, academic level, and full range of needs, including opportunities for 

direct instruction in the student's language and communication mode 

 

The team shall also consider the related services and program options that provide the 

student with an equal opportunity for communication access, as described in Education 

Code 56345. 

 

9. Whether the student requires assistive technology devices and services 

 

 

 

 

 AR 6159(h) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

If, in considering the special factors in items #1-9 above, the IEP team determines that the student 

needs a particular device or service, including an intervention, accommodation, or other program 

modification, in order to receive FAPE, the team shall include a statement to that effect in the 

student's IEP.  (Education Code 56341.1) 

 

Provision of Special Education and Related Services 

 

The district shall ensure that, as soon as possible following development of the IEP, special 

education services and related services are made available to the student in accordance with 

his/herthe IEP.  (Education Code 56344; 34 CFR 300.323) 

 

The Superintendent or designee shall ensure that the student's IEP is accessible to each 

regulargeneral education teacher, special education teacher, related service provider, and any other 

service provider who is responsible for its implementation.  The Superintendent or designee also 

shall ensure that such teachers and providers are informed of their specific responsibilities related 

to implementing the IEP and the specific accommodations, modifications, and supports that must 

be provided to the student in accordance with the IEP.  (34 CFR 300.323) 

 

If an orientation and mobility evaluation is determined to be needed for a student who is blind, has 

low vision, or is visually impaired, the evaluation shall be conducted by a person who is 

appropriately certified as an orientation and mobility specialist and shall occur in familiar and 
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unfamiliar environments, in varying lighting conditions, and in the home, school, and community, 

as appropriate.  The Superintendent or designee may require annual  

 

 

 AR 6159(i) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

written parent/guardian consent to provide orientation and mobility services when such services 

are provided before or after school and when they are provided away from the school site.  

(Education Code 56354; 5 CCR 3051.3) 

 

If a student's IEP requires the provision of assistive technology devices or services, the district 

shall provide such devices or services and shall, on a case-by-case basis, provide for the use of 

school-purchased devices in the student's home or other settings if the IEP team determines that 

the student needs access to those devices in order to receive FAPE. If a student who requires the 

use of an assistive technology device transfers to another local educational agency, the district 

shall provide the student with continued access to that device or a comparable device for two 

months from the date the student ceased to be enrolled in the district or until alternative 

arrangements can be made to provide access to the device, whichever occurs first.  (Education 

Code 56040.3; 34 CFR 300.105) 

 

Review and Revision of the IEP 

 

The Superintendent or designee shall ensure that the IEP team reviews the IEP periodically, but at 

least annually, in order to:  (Education Code 56043, 56341.1, 56380; 20 USC 1414(d)(4);; 34 CFR 

300.324) 

 

1. Determine whether the annual goals for the student are being achieved 

 

2. Revise the IEP, as appropriate, to address: 

 

 a. Any lack of expected progress toward the annual goals and in the general education 

curriculum, where appropriate 

 

 b. The results of any reassessment conducted pursuant to Education Code 56381 

 

 c. Information about the student provided to or by the parents/guardians regarding 

review of evaluation data pursuant to 34 CFR 300.305(a)(2) and Education Code 

56381(b) 

 

 d. The student's anticipated needs 

 

 e. Any other relevant matter 
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INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

3. Consider the special factors listed in items #5-9 above under "Development of the IEP,"" 

when reviewing the IEP of any student with a disability to whom one of those factors may 

apply 

 

The IEP team shall also meet at any other time upon request by the student's parent/guardian or 

teacher to review or revise the IEP.  (Education Code 56343) 

 AR 6159(j) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

When a parent/guardian requests an IEP team meeting to review the IEP, the team shall meet 

within 30 days of receiving the parent/guardian's written request, not counting days between the 

student's regular school sessions or terms or days of school vacation in excess of five school days. 

If a parent/guardian makes an oral request, the district shall notify the parent/guardian of the need 

for a written request and the procedure for filing such a request.  (Education Code 56043, 56343.5) 

 

A regular education or special education teacher may request a review of the classroom assignment 

of a student with a disability by submitting a written request to the Superintendent or designee.  

The Superintendent or designee shall consider the request within 20 days of receiving it, not 

counting days when school is not in session or, for year-round schools, days when the school is 

off track.  If the review indicates a need for change in the student's placement, instruction, and/or 

related services, the Superintendent or designee shall convene an IEP team meeting, which shall 

be held within 30 days of the Superintendent or designee's review, not counting days when school 

is not in session or days when school is off track, unless the student's parent/guardian consents in 

writing to an extension of time. 

 

If a participating agency other than the district fails to provide the transition services described in 

the student's IEP, the team shall reconvene to identify alternative strategies to meet the transition 

service objectives set out for the student in the IEP.  (Education Code 56345.1; 20 USC 1414(d);; 

34 CFR 300.324) 

 

If a student with a disability residing in a licensed children's institution or foster family home has 

been placed by the district in a nonpublic, nonsectarian school, the Superintendent or designee 

shall conduct an annual evaluation as part of the IEP process of whether the placement is the least 

restrictive environment that is appropriate to meet the student's needs.  (Education Code 56157) 

 
(cf. 6159.2 - Nonpublic, Nonsectarian School and Agency Services for Special Education) 
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(cf. 6173.1 - Education for Foster Youth) 

 

When an IEP calls for a residential placement as a result of a review by an expanded IEP team, the 

IEP shall include a provision for a review, at least every six months, by the full IEP team of the 

case progress, the continuing need for out-of-home placement, the extent of compliance with the 

IEP, and progress toward alleviating the need for out-of-home care.  (Education Code 56043) 

 AR 6159(j) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

To the extent possible, the Superintendent or designee shall encourage the consolidation of 

reassessment meetings and other IEP team meetings for a student.  (20 USC 1414(d)(3)(A);; 34 

CFR 300.324) 

 

When a change is necessary to a student's IEP after the annual IEP team meeting for the school 

year has been held, the parent/guardian and the Superintendent or designee may agree not to 

convene an IEP team meeting for the purpose of making the change and instead may develop a 

written document to amend or modify the student's current IEP.  The IEP team shall be informed 

of any such changes.  Upon request, the Superintendent or designee shall provide the 

parent/guardian with a revised copy of the IEP with the incorporated amendments.  (Education 

Code 56380.1; 20 USC 1414(d)(3)(D);; 34 CFR 300.324) 

 

 AR 6159(k) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

Audio Recording of IEP Team Meetings 

 

Parents/guardians and the Superintendent or designee shall have the right to audio record the 

proceedings of IEP team meetings, provided members of the IEP team are notified of this intent at 

least 24 hours before the meeting.  If the Superintendent or designee gives notice of intent to audio 

record a meeting and the parent/guardian objects or refuses to attend because the meeting would 

be audio recorded, the meeting shall not be audio recorded.  Parents/guardians also have the right 

to:  (Education Code 56341.1) 

 

1. Inspect and review the audio recordings 

 

2. Request that an audio recording be amended if they believe it contains information that is 

inaccurate, misleading, or in violation of the student's privacy rights or other rights 

 

3. Challenge, in a hearing, information that the parents/guardians believe is inaccurate, 

misleading, or in violation of the student's privacy rights or other rights 
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Parent/Guardian Participation and Other Rights 

 

The Superintendent or designee shall take steps to ensure that one or both of the parents/guardians 

of the student with a disability are present at each IEP team meeting or are afforded the opportunity 

to participate. These steps shall include notifying the parents/guardians of the meeting early 

enough to ensure that they will have the opportunity to attend and scheduling the meeting at a 

mutually agreed upon time and place.  (Education Code 56341.5; 34 CFR 300.322) 

 

The Superintendent or designee shall send parents/guardians notices of IEP team meetings that:  

(Education Code 56341.5; 34 CFR 300.322) 
 

1. Indicate the purpose, time, and location of the meeting 
 

 AR 6159(k) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

2. Indicate who will be in attendance at the meeting 

 

3. Inform them of: 

 

a. Their right to bring to the meeting other individuals who have knowledge or special 

expertise about the student, pursuant to Education Code 56341(b)(6) 

 

b. The provision of Education Code 56341(i) relating to the participation of the Infant 

and Toddlers with Disabilities Coordinator at the initial IEP team meeting, if the 

student was previously served under Early Education for Individuals with 

Exceptional Needs (Education Code 56425-56432) or the California Early 

Intervention Services Act (Government Code 95000-95004) 

 

 AR 6159(l) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

In addition, when the IEP team meeting is to consider the development, review, or revision of the 

IEP of a student with a disability who is 16 years of age or older, or younger than 16 if deemed 

appropriate by the IEP team, the Superintendent or designee's notice to the student's 

parents/guardians shall include the following:  (Education Code 56341.5) 

 

1. An indication that a purpose of the meeting will be the consideration of postsecondary 

goals and transition services for the student pursuant to Education Code 56345.1, 20 USC 

1414(d)(1)(A)(i)(VIII),, and 34 CFR 300.320(b) 

 



56 

 

2. An indication that the student is invited to the IEP team meeting 

 

3. Identification of any other agency that will be invited to send a representative 

 
(cf. 5145.6 - Parental Notifications) 

 

At each IEP team meeting convened by the district, the district administrator or specialist on the 

team shall inform the parent/guardian and student of the federal and state procedural safeguards 

included in the notice of parental rights provided pursuant to Education Code 56321.  (Education 

Code 56500.1) 

 
(cf. 6159.1 - Procedural Safeguards and Complaints for Special Education) 

 

The parent/guardian shall have the right and opportunity to examine all of his/her child'sthe 

student's school records upon request, before any IEP meeting, and in connection with any hearing 

or resolution session on matters affecting his/her childthe student, including, but not limited to, 

initial formal assessment, procedural safeguards, and due process.  Upon receipt of an oral or 

written request, the Superintendent or designee shall provide complete copies of the records within 

five business days.  (Education Code 56043, 56504) 

 
(cf. 5125 - Student Records) 

 

 AR 6159(l) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

The parent/guardian shall have the right to present information to the IEP team in person or through 

a representative and the right to participate in meetings that relate to eligibility for special 

education and related services, recommendations, and program planning.  (Education Code 

56341.1) 

 

If neither parent/guardian can attend the meeting, the Superintendent or designee shall use other 

methods to ensure parent/guardian participation, including video conferences or individual or 

conference telephone calls.  (Education Code 56341.5; 20 USC 1414(f);; 34 CFR 300.322) 

 

An IEP team meeting may be conducted without a parent/guardian in attendance if the 

Superintendent or designee is unable to convince the parent/guardian that he/she shouldto attend.  

In such a case, the Superintendent or designee shall maintain a record of the attempts to arrange a 

mutually agreed upon time and place for the meeting, including:  (Education Code 56341.5; 34 

CFR 300.322) 

 AR 6159(m) 
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1. Detailed records of telephone calls made or attempted and the results of those calls 

 

2. Copies of correspondence sent to the parent/guardian and any responses received 

 

3. Detailed records of visits made to the parent/guardian's home or place of employment and 

the results of those visits 

 

The Superintendent or designee shall take any action necessary to ensure that the parents/guardians 

understand the proceedings of the meeting, including arranging for an interpreter for 

parents/guardians with deafness or whose native language is not English.  (Education Code 

56341.5; 34 CFR 300.322) 

 

The Superintendent or designee shall give the parents/guardians of a student with a disability a 

copy of his/her child'sthe IEP at no cost.  (Education Code 56341.5; 34 CFR 300.322) 

 

Parent/Guardian Consent for Provision of Special Education and Services 

 

Before providing special education and related services to any student pursuant to 20 USC 1414, 

the Superintendent or designee shall seek to obtain informed consent of the student's 

parent/guardian.  (Education Code 56346) 

 

 pursuantIf the parent/guardian fails to 20 USC 1414(a)(1).  The respond or refuses to consent to 

the initiation of services, the district shall not provide services by utilizinguse the due process 

hearing procedures pursuant to 20 USC 1415(f) if to obtain agreement or a ruling that the 

parent/guardian refuses to consentservices may be provided to the initiation of services.  student. 

In such circumstances, the district shall not be required to convene an IEP team or develop an IEP 

for the student.  (Education Code 56346) 

 

If the parent/guardian consents in writing to the receipt of special education and related services 

for the student but does not consent to all of the components of the IEP, then those components to 

which the parent/guardian has consented shall be implemented so as not to delay providing 

instruction and services to the student.  (Education Code 56346) 

 

 

 AR 6159(m) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

If the Superintendent or designee determines that a part of a proposed IEP to which the 

parent/guardian does not consent is necessary in order to provide the student with FAPE, a due 

process hearing shall be initiated in accordance with 20 USC 1415(f)..  While the due process 

hearing is pending, the student shall remain in the current placement unless the parent/guardian 

and the Superintendent or designee agree otherwise.  (Education Code 56346) 
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If at any time subsequent to the initial provision of services, the student's parent/guardian, in 

writing, revokes consent for the continued provision of special education services, the 

Superintendent or designee shall provide prior written notice within a reasonable time before 

ceasing to provide services to the student.  The Superintendent or designee shall not request a due 

process hearing or pursue mediation in order to require an agreement or ruling that services be 

provided to the student.  (Education Code 56346; 34 CFR 300.300, 300.503) 

 AR 6159(n) 

 

 

INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

Prior to the discontinuation of services, the Superintendent or designee may offer to meet with the 

parents/guardians to discuss concerns for the student's education.  However, this meeting shall be 

voluntary on the part of the parent/guardian and shall not delay the implementation of the 

parent/guardian's request for discontinuation of services.  In addition, the Superintendent or 

designee shall send a letter to the parent/guardian confirming the parent/guardian's decision to 

discontinue all services. 

 

When the district ceases to provide special education services in response to the parent/guardian's 

revocation of consent, the student shall be classified as a general education student. 

 

Transfer Students 

 

To facilitate the transition of a student with a disability who is transferring into the district, the 

Superintendent or designee shall take reasonable steps to promptly obtain the student's records, 

including his/herthe IEP and the supporting documents related to the provision of special education 

services.  (Education Code 56325; 34 CFR 300.323) 

 

If the student transfers into the district from another school district within the same Special 

Education Local Plan Area (SELPA) during the school year, the district shall continue to provide 

services comparable to those described in the student's existing IEP, unless his/herthe student's 

parent/guardian and the district agree to develop, adopt, and implement a new IEP that is consistent 

with state and federal law.  (Education Code 56325; 34 CFR 300.323) 

 

If the student transfers into the district from a school district outside of the district's SELPA during 

the school year, the district shall provide the student with FAPE, including services comparable to 

those described in the previous district's IEP. Within 30 days, the Superintendent or designee shall, 

in consultation with the student's parents/guardians,parent/guardian, for a period not to exceed 30 

days. By the end of that period, the district shall either adopt the previous district's IEP or shall 

develop, adopt, and implement a new IEP that is consistent with state and federal law.  (Education 

Code 56325; 34 CFR 300.323)   

 AR 6159(n) 
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INDIVIDUALIZED EDUCATION PROGRAM  (continued) 

 

 

If the student transfers into the district from an out-of-state district during the school year, the 

district shall provide the student with FAPE, including services comparable to the out-of-state 

district's IEP, in consultation with the parent/guardian, until such time as the Superintendent or 

designee conducts an assessment, if it determines that such an assessment is necessary, and 

develops, adopts, and implements a new IEP, if appropriate.  (Education Code 56325; 34 CFR 

300.323) 
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Instruction BP 6159.1(a) 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION 

 

 

The Governing Board of Trustees desiresrecognizes its obligation to protect the rights of provide 

a free appropriate public education (FAPE) to students with disabilities in accordance with the 

procedural safeguards set forth in state and federal law.to uphold the rights of parents/guardians to 

be involved in educational decisions regarding their child.  Parents/guardians of students with 

disabilities shall receive written notice of their rights in accordanceunder the federal Individuals 

with law, Board policy, and administrative regulation.Disabilities Education Act.  

 
(cf. 5144.2 - Suspension and Expulsion/Due Process (Students with Disabilities)) 

(cf. 5145.6 - Parental Notifications) 

(cf. 6159 - Individualized Education Program) 

(cf. 6159.2 - Nonpublic, Nonsectarian School and Agency Services for Special Education Students) 

(cf. 6159.3 - Appointment of Surrogate Parent for Special Education Students) 
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(cf. 6159.4 - Behavioral Interventions for Special Education Students) 

(cf. 6164.4 - Identification and Evaluation of Individuals for Special Education) 

 

Whenever there is a dispute between the district and the parent/guardian of a student with 

disabilities regarding the identification, assessment, or educational placement of the student or the 

provision of FAPE to the student, the Superintendent or designee shall encourage the early, 

informal resolution of the dispute at the school level to the extent possible. The district or 

parent/guardian may also request mediation and/or a due process hearing in accordance with law, 

Board policy, and administrative regulation.  

 

The Superintendent or designee shall represent the district in any due process hearing conducted 

with regard to district students and shall inform the Board about the result of the hearing. 

 

The Superintendent or designee shall address a Any complaint concerning compliancealleging the 

district's noncompliance with federal or state laws or federal law regarding specialregulations 

related to the provision of a free appropriate public education to students with disabilities shall be 

filed in accordance with the district's uniform complaint procedures5 CCR 3200-3205. 

 
(cf. 1312.3 - Uniform Complaint Procedures) 

 

 

 

 
Legal Reference:  (see next page) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 BP 6159.1(b) 
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PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

 
Legal Reference: 

EDUCATION CODE 

56000  Education for individuals with disabilities 

56001  Provision of the special education programs 

56020-56035  Definitions 

56195.7  Written agreements 

56195.8  Adoption of policies for programs and services 

56300-56385  Identification and referral, assessment 

56440-56447.1  Programs for individuals between the ages of three and five years 

56500-56509  Procedural safeguards, including due process rights 

56600-56606  Evaluation, audits and information 

CODE OF REGULATIONS, TITLE 5 

3000-3100  Regulations governing special education, especially: 

4600-4671  Uniform complaint procedures 

3080-3089  Procedural safeguards 

3200-3205  Special education compliance complaints 

UNITED STATES CODE, TITLE 20 

1232g  Family Educational Rights and Privacy Act 

1400-1482  Individuals with Disabilities Education Act 

UNITED STATES CODE, TITLE 29 

794 Section 504 of the Rehabilitation Act 

UNITED STATES CODE, TITLE 42 

11434 Homeless assistance 

CODE OF FEDERAL REGULATIONS, TITLE 34 

99.10-99.22  Inspection, review and procedures for amending education records 

104.36  Procedural safeguards 

300.1-300.818  Assistance to states for the education of students with disabilities, especially: 

300.150-300.153  State compliance complaints 

300.500-300.520  Procedural safeguards and due process for parents and students 

COURT DECISIONS 

Winkelman v. Parma City School District, (2007) 550 U.S. 516 

 

Management Resources: 

FEDERAL REGISTER 

Final Regulations, December 1, 2008, Vol. 73, No. 231, pages 73006-73029 

WEB SITES 

California Department of Education, Special Education:  http://www.cde.ca.gov/sp/se 

Office of Administrative Hearings, Special Education Division: 

https://www.dgs.ca.gov/OAH/Case-Types/Special-Education 

U.S. Department of Education, Office of Special Education Programs:  

http://www.ed.gov/about/offices/list/osers/osep 
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PolicySAN MATEO UNION HIGH SCHOOL DISTRICTCSBA MANUAL 

MAINTENANCE SERVICE 

adopted:  July 15, 2010

 San Mateo, California2020 

 

 

 

 

 

 

 

 

Instruction AR 6159.1(a) 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION 

 

 

Prior Written Notice 

 

The Superintendent or designee shall send to the parents/guardians of any student with disabilities 

a prior written notice within a reasonable time: (:  (Education Code 56346, 56500.4, 56500.5; 20 

USC 1415(c);; 34 CFR 300.102, 300.300, 300.503; Education Code 56500.4, 56500.5) 

 

1. Before the district initially refers the student for assessment 

 

2. Before2.Within a reasonable time before the district proposes to initiate or change the 

student's identification, assessment, educational placement, or the provision of a free 

appropriate public education (FAPE) to the student 

 

3. Before3.Within a reasonable time before the district refuses to initiate or change the 

student's identification, assessment, or educational placement or the provision of FAPE to 

the student 

 

4. Before4.Within a reasonable time before the student graduates from high school with a 

regular diploma thus resulting in a change in placement 

 

5. Upon receipt of the parent/guardian's written revocation of consent for the continued 

provision of special education and related services to his/her childthe student 

 

This prior written notice shall include:  (Education Code 56500.4; 20 USC 1415(c);; 34 CFR 

300.503; Education Code 56500.4) 

 

1. A description of the action proposed or refused by the district 
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2. An explanation as to why the district proposes or refuses to take the action 

 

3. A description of each assessment procedure, testassessment, record, or report the district 

used as a basis for the proposed or refused action 

 

4. A statement that the parents/guardians of the student have protection under procedural 

safeguards and, if this notice is not an initial referral for assessment, the means by which a 

copy of the description of procedural safeguards can be obtained 

 

5. Sources for parents/guardians to obtain assistance in understanding these provisions 

 

6. A description of any other options that the individualized education program (IEP) team 

considered and why those options were rejected 

 
(cf. 6159 - Individualized Education Program) 

 

7. A description of any other factors relevant to the district's proposal or refusal 

 
(cf. 5145.6 - Parental Notifications) 

 AR 6159.1(b) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 
(cf. 5145.6 - Parental Notifications) 

 

Procedural Safeguards Notice 

 

A procedural safeguards notice shall be made available to parents/guardians of students with 

disabilities once each school year and:  (Education Code 56301; 20 USC 1415(d)(1);; 34 CFR 

300.504; Education Code 56301) 

 

1. Upon initial referral or parent/guardian request for assessment 

 

2. Upon receipt of the first state compliance complaint in a school year, filed in accordance 

with the section "State Compliance Complaints" below 

 

(cf. 1312.3 - Uniform Complaint Procedures) 

 

3. Upon receipt of the first due process hearing request in a school year 

 

4. In accordance with the discipline procedures pursuant to 34 CFR 300.530(h), when a 

decision is made to remove a  removal of a student because of a violation of a code of 

conduct constitutingconstitutes a change of placement 
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(cf. 5144.2 - Suspension and Expulsion/Due Process (Students with Disabilities)) 

 

5. Upon request by a parent/guardian 

 

The procedural safeguards notice shall include a full explanation of all of the procedural safeguards 

available under 34 CFR 300.148, 300.151-300.153, 300.300, 300.502-300.503, 300.505-300.518, 

300.520, 300.530-300.536, and 300.610-300.625 relating to: ( (Education Code 56301; 20 USC 

1415(d)(2);; 34 CFR 300.504; Education Code 56301) 

 

1. Independent educational evaluation 

 
(cf. 6164.4 - Identification and Evaluation of Individuals for Special Education) 

 

2. Prior written notice 

 

3. Parental consent, including a parent/guardian's right to revoke consent, in writing, to 

his/her child'sthe student's continued receipt of special education and related services 

 

4. Access to educational records 

 
(cf. 5125 - Student Records) 

 

 

 

 

 AR 6159.1(c) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

5. Opportunity to present complaints and resolve complaints through the due process 

complaint and state compliance complaint procedures, including the time period in which 

to file a complaint, the opportunity for the district to resolve the complaint, and the 

difference between a due process complaint and the state compliance complaint 

procedures, including the jurisdiction of each procedure, what issues may be raised, filing 

and decisional timelines, and relevant procedures 

 

6. The availability of mediation 

 

7. The student's placement during the pendency of any due process complaint 

 

8. Procedures for students who are subject to placement in an interim alternative educational 

setting 
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9. Requirements for unilateral placement by parents/guardians of students in private schools 

at public expense 

 

10. Hearings on due process complaints, including requirements for disclosure of assessment 

results and recommendations 

 

11. State-level appeals 

 

12. Civil actions, including the time period in which to file those actions 

 

13. Attorney'sAvailability of attorneys' fees pursuant to 34 CFR 300.517  

 

This notice shall also include the rights and procedures contained in Education Code 56500-56509, 

including information:  (Education Code 56321, 56321.5, 56321.6) 

 

1.  Information on the procedures for requesting an informal meeting, prehearing mediation 

conference, mediation conference, or due process hearing; the 

 

2. The timelines for completing each process; whether 

 

3. Whether the process is optional; the 

 

4. The type of representative who may be invited to participate; the  

 

5. The right of the parent/guardian and/or the district to electronically record the proceedings 

of IEP meetings in accordance with Education Code 56341.1  

 

 

 AR 6159; and information.1(d) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

6. Information regarding the state special schools for students who are deaf, hard of hearing, 

blind, visually impaired, or deaf-blind.  (Education Code 56321, 56321.5, 56321.6) 

 

A copy of this notice shall be attached to the student's assessment plan and referred to at. At each 

IEP meeting., the Superintendent or designee shall inform the parent/guardian of the federal and 

state procedural safeguards that were provided in the notice.  (Education Code 56321, 56321.5) 

 

 

 

56500 
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 AR 6159.1(d) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

Format of Parent/Guardian Notices 

 

The parents/guardians of a student with a disability shall be provided written notice of their rights 

in a language easily understood by the general public and in their native language or other mode 

of communication used by them, unless to do so is clearly not feasible.  (34 CFR 300.503; 

Education Code 56341, 56506; 34 CFR 300.503, 300.504) 

 

If the native language orof other mode of communication of the parent/guardian is not a written 

language, the district shall take steps to ensure that: the notice is translated orally or by other means 

in the parent/guardian's native language or other mode of communication and that the 

parent/guardian understands the contents of the notice.  (34 CFR 300.503) 

 

1. The notice is translated orally or by other means to the parent/guardian in his/her native 

language or other mode of communication. 

 

2. The parent/guardian understands the contents of the notice. 

 

3. There is written evidence that items #1 and #2 have been satisfied. 

 

The district may place a copy of the procedural safeguards notice on the district's web site.  (20 

USC 1415(d))) 

 

A parent/guardian of a student with disabilities may elect to receive the prior written notice or 

procedural safeguards notice by an electronic mail communication.  (34 CFR 300.505) 

 

Filing Due Process Complaints 

 

A parent/guardian and/or the district may initiate due process hearing procedures whenever:  (20 

USC 1415(b); Education Code 56501; 20 USC 1415) 

 

1. There is a proposal to initiate or change the student's identification, assessment, or 

educational placement or the provision of FAPE to the student. 

 

2. There is a refusal to initiate or change the student's identification, assessment, or 

educational placement or the provision of FAPE to the student. 

 

3. The parent/guardian refuses to consent to an assessment of his/her childthe student. 
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4. There is a disagreement between a parent/guardian and the district regarding the 

availability of a program appropriate for the student, including the question of financial 

responsibility, as specified in 34 CFR 300.148. 

 

 

 

 AR 6159.1(e) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

Prior to having a due process hearing, the party requesting the hearing, or the party's attorney, shall 

provide the opposing party a due process complaint, which shall remain confidential, specifying:  

(Education Code 56502; 20 USC 1415(b);; 34 CFR 300.508; Education Code 56502) 

 

1. The student's name 

 

2. The student's address or, in the case of a student identified as homeless pursuant to 42 USC 

11434, available contact information for that student 

 
(cf. 6173 - Education for Homeless Children) 

 

3. The name of the school the student attends 

 

4. A description of the nature of the student's problem relating to the proposed or refused 

initiation or change, including facts relating to the problem 

 

5. A proposed resolution to the problem to the extent known and available to the complaining 

party at the time 

 

Parties filing a due process complaint shall file their request with the Superintendentstate Office 

of Public Instruction or designated contracted agency.  (Administrative Hearings, Special 

Education Code 56502)Division.  

 

The request shall be filed within two years from the date the party initiating the request knew or 

had reason to know of the facts underlying the basis for the request.  This timeline shall not apply 

if the district misrepresented that it had solved the problem or withheld required information from 

the parent/guardian.  (Education Code 56505; 20 USC 1415; 34 CFR 300.507, 300.511) 

 

District's Response to Due Process Complaints 

 

If the district has sent prior written notice to the parent/guardian regarding the subject matter of 

the parent/guardian's due process complaint, the district shall, within 10 days of receipt of the 

complaint, send a response specifically addressing the issues in the complaint.  (20 USC 

1415(c)(1);; 34 CFR 300.508) 



68 

 

 

If the district has not sent a prior written notice to the parent/guardian regarding the subject matter 

contained in the parent/guardian's due process complaint, the district shall send a response to the 

parent/guardian within 10 days of receipt of the complaint containing:  (20 USC 1415(c)(1);; 34 

CFR 300.508): 

 

1. An explanation of why the district proposed or refused to take the action raised in the 

complaint 

 

 AR 6159.1(f) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

2. A description of other options that the IEP team considered and the reasons that those 

options were rejected 

 

3. A description of each evaluationassessment procedure, assessment, record, or report the 

district used as the basis for the proposed or refused action 

 

 AR 6159.1(f) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

4. A description of the factors that are relevant to the district's proposal or refusal 

 

Upon the filing of a due process complaint by either party or upon request of the parent/guardian, 

the district shall inform the parent/guardian of any free or low-cost legal and other relevant services 

available in the area.  (34 CFR 300.507) 

 

Informal Process/Pre-Hearing Mediation Conference 
 

Prior to or upon initiating a due process hearing, the Superintendent or designee and a 

parent/guardian may, if the party initiating the hearing so chooses, agree to meet informally to 

resolvetoresolve any issue(s) relating to the identification, assessment, education and placement, 

or provision of FAPE for a student with disabilities.  The Superintendent or designee shall have 

the authority to resolve the issue(s). In addition, either party may file a request with the 

Superintendent of Public Instruction for a mediation conference to be conducted by a person under 

contract with the California Department of Education.   (Education Code 56502) (Education Code 

56502) 
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In addition, either party may file a request with the state Office of Administrative Hearings for a 

mediation conference.  (Education Code 56500.3) 

 

If resolution is reached that resolves the due process issue(s), the parties shall enter into a legally 

binding agreement that satisfies the requirements of Education Code 56500.3.  (Education Code 

56500.3) 

 

Attorneys may attend or otherwise participate only in those mediation conferences that are 

scheduled after the filing of a request for due process hearing.  (Education Code 56500.3, 56501) 

 

 

 

 

State Compliance Complaints 

 

Any individual, including a person's duly authorized representative or an interested third party, 

public agency, or organization may file with the California Department of Education (CDE) a 

written and signed statement alleging that, within the previous year, any of the following occurred:  

(5 CCR 3200, 3201) 

 

1. The district violated Part B of the Individuals with Disabilities Education Act (20 USC 

1411-1419) and its implementing regulations (34 CFR 300.1-300.818). 

 

 

 AR 6159.1(g) 

 

 

PROCEDURAL SAFEGUARDS AND COMPLAINTS FOR SPECIAL EDUCATION  
(continued) 

 

 

2. The district violated Part 30 of the Education Code (Education Code 56000-56865) and 5 

CCR 3200-3205. 

 

3. The district violated the terms of a settlement agreement related to the provision of FAPE, 

excluding any allegation related to an attorney fees provision in a settlement agreement. 

 

4. The district failed or refused to implement a due process hearing order to which the district 

is subject. 

 

5. Physical safety concerns interfered with the provision of FAPE. 

 

The complaint shall include:  (5 CCR 3202; 34 CFR 300.153) 

 

1. A statement that the district has violated or failed to comply with any provision set forth in 

5 CCR 3201 
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2. The facts on which the statement is based 

 

3. The signature and contact information for the complainant 

 

4. If alleging violations with respect to a specific student, the student's name and address (or 

other available contact information for a homeless student), the name of the school that the 

student is attending, a description of the nature of the student's problem and facts related 

to the problem, and a proposed resolution of the problem to the extent known and available 

to the party at the time the complaint is filed 

 

The complainant shall forward a copy of the complaint to the Superintendent or designee at the 

same time the complaint is filed with CDE.  (5 CCR 3202) 

 

Within 30 days of the date of CDE's investigation report, the district or complainant may request 

reconsideration of the decision in accordance with 5 CCR 3204.  Pending CDE's response, any 

corrective actions set forth in the report shall remain in effect and enforceable, unless stayed by a 

court.  (5 CCR 3204) 
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Instruction BP 6159.2(a) 

 

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR SPECIAL 

EDUCATION 

 

 

The Board of Trustees may contract with state-certified nonpublic, nonsectarian schools or 

agencies to provide special education services or facilities when an appropriate public education 

program is not available. 

The Governing Board recognizes its responsibility to provide a free appropriate public education 

to students with disabilities in accordance with law.  When the district is unable to provide direct 

special education and/or related services to students with disabilities, the Board may enter into a 

contract with a nonpublic, nonsectarian school or agency (NPS/A) to meet student needs consistent 

with the comprehensive local plan of the Special Education Local Plan Area. 
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(cf. 0430 - Comprehensive Local Plan for Special Education) 

 

Prior to entering into a contract to place any student in an NPS/A, the Superintendent or designee 

shall verify that the school or agency is certified to provide special education and related services 

to individuals with disabilities and complies with staff training requirements in accordance with 

Education Code 56366 and 56366.1.  In addition, the Superintendent or designee shall monitor, on 

an ongoing basis, the certification of any NPS/A with which the district has a contract to ensure 

that the certification has not expired. 

 

No district student shall be placed in an NPS/A unless the student's individualized education 

program (IEP) team has determined that an appropriate public education alternative does not exist 

and that the placement is appropriate for the student.  (Education Code 56342.1) 

 
(cf. 1312.3 - Uniform Complaint Procedures) 

(cf. 3541.2 - Transportation for Students with Disabilities) 

(cf. 4112.23 - Special Education Staff) 

(cf. 6146.4 - Differential Graduation and Competency Standards for Students with  Disabilities) 

(cf. 6159 - Individualized Education Program) 

 

The district shall pay to the NPS/A the full amount of the tuition or fees, as applicable, for students 

with disabilities who are enrolled in programs or receiving services provided by the NPS/A.  

(Education Code 56365) 

 

In accordance with law, any student with disabilities placed in an NPS/A shall have all the rights 

and protections to which students with disabilities are generally entitled, including, but not limited 

to, procedural safeguards, due process rights, and periodic review of the student's IEP. 

 
(cf. 6159.1 - Procedural Safeguards and Complaints for Special Education) 

 

During the period when any student (cf. 6164.4 - Identification and Evaluation of Individuals for Special 

Education) 

 

When entering into agreements with nonpublic, nonsectarian schools or agencies, the Board 

disabilities is placed in an NPS/A, the student's IEP team shall consider the needs of the individual 

student and the recommendations of the individualized education program (IEP) team.  The IEP 

team shall remain accountableretain responsibility for monitoring the student's progress of students 

placed in nonpublic, nonsectarian programs towards meeting the goals identified in each 

student'sthe IEP. 

 

 

 
Legal Reference:  (see next page) 

 

 

 

 

 



72 

 

 

 

 

 

The Superintendent or designee shall notify the Board prior to approving an out-of-state placement 

for any district student. 

 

The Superintendent or designee may apply to the Superintendent of Public Instruction to waive 

any of the requirements of Education Code 56365, 56366, and 56366.6.  (Education Code 56366.2) 

 

 BP 6159.2(b) 

 

 

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR SPECIAL 

EDUCATION  (continued) 

 

 
(cf. 1431 - Waivers) 

 

 

 
Legal ReferencesReference: 

EDUCATION CODE 

56034-56035  Definitions of nonpublic, nonsectarian school and agency 

56042  Placement not to be recommended by attorney with conflict of interest 

56101  Waivers 

56163  Certification 

56168  Responsibility for education of student in hospital or health facility school 

56195.8  Adoption of policies 

56342.1  Individualized education program; placement 

56360-56369 Implementation of special education 

56711  Computation of state aid 

56740-56743  Apportionments and reports 

56760  Annual budget plan; service proportions 

56775.5  Reimbursement of assessment and identification costs 

56836.20-56836.21  Special education funding; SELPA contracts with nonpublic nonsectarian schools 

FAMILY CODE 

7911-7912 Interstate compact on placement of children 

GOVERNMENT CODE 

GOVERNMENT CODE 

7570-75887587  Interagency responsibilities for providing services to disabled children with disabilities,; 

especially: 

7572.55  Seriously emotionally disturbed child; out-of-state placement 

FAMILY CODE 

7911-7912 Interstate compact on placement of children 

WELFARE AND INSTITUTIONS  CODE 

362.2  Out-of-home placement for IEP 

727.1  Out-of-state  placement of wards of court 

CODE OF REGULATIONS, TITLE 5 

3001  Definitions 

3061-30693051-3051.24  Special education; standards for related services and staff qualifications 

3060-3070  Nonpublic, nonsectarian school and agency services 
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UNITED STATES CODE, TITLE 20 

1400-1487  Individuals with Disabilities Education Act 

CODE OF FEDERAL REGULATIONS, TITLE 34 

300.129-300.148 Children with disabilities in private schools 

COURT DECISIONS 

Agostini v. Felton, (1997) 521 U.S. 203, 117 S.Ct. 1997 

 
Management Resources: 

CDE LEGAL ADVISORIES 

0317.99 Nonpublic School/Agency Waivers and Reimbursement to Parents 

FEDERAL REGISTER 

Rules and Regulations, August 14, 2006, Vol. 71, Number 156, pages 46539-46845 

WEB SITES 

CDECalifornia Department of Education:  http://www.cde.ca.gov 

USU.S. Department of Education, Office of Special Education and Rehabilitative Services:  

http://www.ed.gov/about/offices/OSERSlist/osers 
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Instruction AR 6159.2(a) 

 

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR SPECIAL 

EDUCATION 

 

 

Placement and Services 

 

Procedures specified in law shall governMaster Contract 

 

Every master contract between the selection of appropriate nonpublic school or agency services. 

 

Contracts with district and a nonpublic school or agency shall be made on forms provided by the 

California Department of Education and shall include an individual services agreement negotiated 

for each student.  Individual services agreements shall be for the length of time for which 

nonpublic, nonsectarian school services are specified in the student's individualized education 

program (IEP), not to exceed one year.  Changes in educational instruction, services or placement 

shall be made only on the basis of revisions to the student's IEP.  (Education Code 56366) 

 

or agency (NPS/A) shall (cf. 6159 - Individualized Education Program) 
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The master contract shall specify the general administrative and financial agreements between the 

nonpublic, nonsectarian school or agency and the district to provide thefor providing special 

education and designated instruction and services, as well as transportation specified in the 

student's IEP.   The administrative provisions of the contract shall also include procedures for 

recordkeeping and documentation, and the maintenance of school records by the contracting 

district to ensure that appropriate high school graduation credit is received by the student.  The . 

The master contract shall be for a term not to exceed one year and shall be renegotiated prior to 

June 30.  Provisions of the contract may allow for partial or full-time attendance at the nonpublic, 

nonsectarian school.shall include, but not be limited to:  (Education Code 56366; 5 CCR 3062) 

 

1. Student-teacher ratios 

 

2. Transportation specified in a student's individualized education program (IEP) 

 
(cf. 3541.2 - Transportation for Students with Disabilities) 

 

 The master contract shall not include special education transportation provided through the 

use of services or equipment owned, leased, or contracted by the district for students 

enrolled in the NPS/A unless provided directly or subcontracted by that NPS/A. 

 

3. Procedures for recordkeeping and documentation  

 

4. The maintenance of school records by the district to ensure that appropriate high school 

graduation credit is received by any participating student   

 
(cf. 3580 - District Records) 

(cf. 5125 - Student Records) 

a(cf. 6146.1 - High School Graduation Requirements) 

 

5. An individual services agreement for each student, which will be negotiated for the length 

of time for which NPS/A special education and designated instruction and services are 

specified in the student's IEP  

 

6. A description of the process beingto be utilized by the district to oversee and evaluate  

 

 placements in nonpublic, nonsectarian schools.  This description shall includethe NPS/A, 

including a method for evaluating whether theeach student is making appropriate 

educational progress.  (Education Code 56366)   

 

The district IEP team shall annually review the IEP of a student placed in a nonpublic, nonsectarian 

school or agency.  The student's IEP and contract shall specify the review schedules.  (5 

CCR 3068) 

 

When a special education student meets the district requirements for completion of prescribed 

course of study and adopted differential proficiency standards as designated in the student's IEP, 

the district which developed the IEP shall award the diploma.  (5 CCR 3069) 
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(cf. 6146.4 - Differential Graduation and Competency Standards for Individuals with Exceptional Needs) 

 

 

7. Procedures and responsibilities for attendance and unexcused absences 

 

8. General provisions related to modifications and amendments to the contract, waivers, 

disputes, contractor's status, conflicts of interest, termination, inspection and audits, 

compliance with applicable state and federal laws and regulations, and indemnification and 

insurance requirements 

 

 

 AR 6159.2(b) 

 

 

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR SPECIAL 

EDUCATION  (continued) 

 

 

9. Payment schedules, including, but not limited to, payment amounts, payment demand, right 

to withhold, and audit exceptions 

 

The contract may allow for partial or full-time attendance at the NPS/A.  (Education Code 56366) 

 

With mutual agreement of the district and NPS/A, changes may be made to the administrative and 

financial agreements in the master contract at any time, provided the change does not alter a 

student's educational instruction, services, or placement as outlined in the student's individual 

services agreement.  (Education Code 56366) 

 

The master contract or individual services agreement may be terminated for cause if either party 

gives 20 days' notice. However, the availability of a public education program initiated during the 

period of the contract shall not give cause for termination unless the parent/guardian agrees to 

transfer the student to the program.  (Education Code 56366) 

 

Placement and Services 

 

For any student to be placed in an NPS/A, the Superintendent or designee shall develop an 

individual services agreement based on the student's IEP.  Each individual services agreement shall 

specify the length of time authorized in the student's IEP for the NPS/A services, not to exceed 

one year.  Changes in a student's educational instruction, services, or placement shall be made only 

on the basis of revisions to the student's IEP.  (Education Code 56366) 

 
(cf. 6159 - Individualized Education Program) 

 

At least once each year, the district shall:  (Education Code 56366) 

 

1. Evaluate the educational progress of each student placed in an NPS/A, including a review 

of state assessment results 
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2. During the annual meeting held to review the student's IEP pursuant to Education Code 

56343, consider whether the student's needs continue to be best met at the NPS/A and 

whether changes to the student's IEP are necessary, including whether the student may be 

transitioned to a public school setting 

 

Prior to the annual review of a student's IEP, the Superintendent or designee shall notify any high 

school district to which the student may transfer of the student's enrollment in an NPS/A.  (5 CCR 

3069) 

 

 

 AR 6159.2(c) 

 

 

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR SPECIAL 

EDUCATION  (continued) 

 

 

When a special education student meets the district requirements for completion of the prescribed 

course of study as designated in the student's IEP, the district shall award the student a diploma of 

graduation.  (5 CCR 3070) 

 
(cf. 6146.4 - Differential Graduation and Competency Standards for Individuals with Exceptional Needs) 

 

Out-of-State Placements 

 

Before contracting with a nonpublic, nonsectarian school or agencyan NPS/A outside California, 

the Superintendent or designee shall document the district's efforts to use public schools and/or to 

find an appropriate program offered by a nonpublic, nonsectarian school or agencyan NPS/A 

within California.  (Education Code 56365) 

 

Within 15 days of any decision for an out-of-state placement, the student's IEP team shall submit 

to the Superintendent of Public Instruction a report with information about the services provided 

by the out-of-state program, the related costscosts of the special education and related services 

provided, and the district's efforts to locate an appropriate public school or nonpublic, nonsectarian 

school or agencyNPS/A within California.  (Education Code 56365) 

 

If the district decides to place a student with a nonpublic, nonsectarian school or agencyan NPS/A 

outside the state, the district shall indicate the anticipated date of the student's return to a placement 

within California and shall document efforts during the previous year to return the student to 

California.  (Education Code 56365) 

 

On-Site Visits 

 

The Superintendent or designee shall conduct an on-site visit to an NPS/A before the placement 

of a student at the school or agency, if the district does not have any other students currently 

enrolled at the NPS/A.  (Education Code 56366.1) 
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At least once per year, the Superintendent or designee shall conduct an on-site monitoring visit to 

each NPS/A at which the district has a student attending and with which it maintains a master 

contract.  The monitoring visit shall include, but is not limited to:  (Education Code 56366.1) 

 

1. A review of services provided to the student through the individual services agreement 

 

2. A review of progress the student is making toward the goals set forth in the student's IEP 

 

3. A review of progress the student is making toward the goals set forth in the student's 

behavioral intervention plan, if applicable 

 AR 6159.2(d) 

 

 

NONPUBLIC, NONSECTARIAN SCHOOL AND AGENCY SERVICES FOR SPECIAL 

EDUCATION  (continued) 

 

 

4. An observation of the student during instruction 

 

5. A walkthrough of the facility 

 

The district shall report the findings resulting from the monitoring visit to CDE within 60 calendar 

days of the on-site visit.  (Education Code 56366.1)  
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