CSBA Sample

Administrative Regulation
Business and Noninstructional Operations AR 3230(a)

FEDERAL GRANT FUNDS

Nute The fnliowing administmtivc rL;zuIatinn reflects the majcbr mquil ements Df the Of‘f‘ ice of Managum:nt

X, as amended by 85 Fed. Reg, 49506. The Unll’urm Guldance -W-|+I:E-|-1 !,cwerns rhe use of fedesal
Formula-and-diseretionarysrant-funds-awarded-to-distriets-all grants awarded by the federal government,
including formula grants (e.g., Title 1 funding, Part B of the Individuals with Disabilities Education
Act) and discretionary grants. Pursuant to 2 CFR 200,302, 200,318, and 200.319, the district is mandated
to adopt written procedures related to procurement, conflict of interest, cash management, payments, and
allowable costs,

Pursuant to Public Contract Code 201 1 1, as-amended-by-5B-544-{Ch-395 -Statutes-of 2007). elarifies-that
districts participating in a federally funded child nutrition program, such as the National School Lunch
and/or Breakfast Program, must comply with the federal procurement standards of 2 CFR 200.318-200.326.

The requirements of the Uniform Guidance are extensive and are not fully covered in the following
administrative regulation. It is recommended that the district expand the following regulation and/or
maintain a comprehensive procedures manual which contains internal controls and grant management
standards used by the district to ensure the lawful expenditure of federal funds, including, but not limited to,
procedures and protocols for cash management, procurement, inventory management, allowability of
expenditures, "time and effort" reporting by personnel, and record retention.

To ensure the lawful expenditure of any federal formula or discretionary grant funds awarded
to the district, the Superintendent or designee shall comply with the requirements of the
Office of Management and Budget's Uniform Administrative Requirements, Cost Principles,
and Audit Requirements for Federal Awards (the "Uniform Guidance"), as contained in 2
CFR 200.0-200.521 and Appendices [-XII.

Allowable Costs

Mote: 2 CFR 200.302 mandates that districts develop written pﬁ;;durcs for determining the allowability
of costs in accordance with 2 CFR 200.400-200.475 and the terms and conditions of the federal grant award.
Districts may revise this section or their detailed procedures manual to reflect those requirements.

Prior to obligating or spending any federal grant funds, the Superintendent or designee shall
determine whether a proposed purchase is an allowable expenditure in accordance with 2
CFR  200.400-200.475 and the terms and conditions of the award. Helshe The
Superintendent or designee shall also determine whether the expense is a direct or indirect
cost as defined in 2 CFR 200.413 and 200.414 and, if the purchase will benefit other
programs not included in the grant award, the appropriate share to be allocated to the federal
grant.

fef 3330 - Travel Expenses)



AR 3230(b)

FEDERAL GRANT FUNDS (continued)

Mote:  Pursuant to Education Code 42126, which requires the Superintendent of Public Instruction to
prescribe a uniform format for district budgets, districts are required to use the Standardized Account Code
Structure (SACS). SACS ensures that districts meet state and federal reporting guidelines and comply with
Ewaraliy accepted acmuming principlcq pn,u.ribcd by the Govemmmwl ﬁwuunting Standards Board. The

_cading of revenues and expenditures and reflects th Uniform Guidance,

The Superintendent or designee shall review and approve all transactions involving federal
grant funds and shall ensure the proper coding of expenditures consistent with the California
School Accounting Manual.

foff 3300 - Expenditures and Purchases)
foff 3314 - Payment for Goods and Services)

Period of Performance

Note: Pursuant to 2 CFR 200:343 200.344, any federal funds that are not obligated or paid within the
appropriate timeframes must be returned to the awarding agency. Thus, districts should closely monitor
spending throughout the grant cycle.

As amended by 85 Fed. Reg. 49506, 2 CFR 200.344 increases the number of days for districts to
liquidate all financial obligations from 90 days to 120 days.

All obligations of federal funds shall occur on or between the beginning and ending dates of
the grant project and shall be paid no later than 98 120 calendar days after the end of the
funding period, unless specifically authorized by the grant award to be carried over beyond
the initial term of the grant. (2 CFR 200.77, 200.308, 200.309, 200.343200.344)

Procurement

Fertbonwing - parnsraph-aceordinehe— Dlsir:cts are required to mmply wlth tlle pr'm_urement standards
specified in 2 CFR 200.317-200.327 as well as state laws pertaining to bidding and procurement,

2 CFR 200,322, as added by 85 Fed. Reg. 49506, requires districts, to the extent practicable under a
federal award, to give preference to the purchase, acquisition, or use of goods, products, or materials
_from the United States.

When procuring goods and services with a federal grant, the Superintendent or designee shall
comply with the standards contained in 2 CFR 200.317-200.326-200.327 and Appendix Il of
Part 200, ex and with any applicable state bidding or procurement law or district policy
that is more restrictive.



AR 3230(c)

FEDERAL GRANT FUNDS (continued)

As appropriate to encourage greater economy and efficiency, the Superintendent or designee

shall avoid acquisition of unnecessary or duplicative items,

give consideration to

consolidating or breaking out procurements, analyze lease versus purchase alternatives,
consider entering into an interagency agreement for procurement of common or shared goods
and services, and/or use federal excess or surplus property. (2 CFR 200.318)

Note: 2 CFR 200.318 mandates that districts have written procedures that address all applicable laws
regarding the use of federal grant funds in procurement transactions. The U.S, Department of Education’s
(USDOE) Questions and Answers Regarding 2 CFR Part 200 clarifies that such procedures must address
issues related to the bid process (e.g.. source evaluation, protests, and claims) sinee-2-CER-200.318-provides
mmew&%WmmmmﬁﬁMdmwﬂwmmm
the-procurement process,

The following list reflects major requirements contained in the Uniform Guidance. Districts may revise the
following list or the district's comprehensive procedures manual to include additional detail, such as a
description of the documents that will be used (e.g., purchase order, requisition), stalT responsibilities, and

the process for soliciting and receiving bids,

The procurement of goods or services with federal funds shall be conducted in a manner that
provides full and open competition in accordance with state laws and district regulations and
the following requirements:

Note: 2 CFR 200.67 and 200,320 permits districts to establish simplif’ted_ procurement procedures for

"micro-purchases,” as described in item #1 below. Pursuant to 2 CFR 200,320, districts are responsible
for determining and documenting an appropriate micro-purchase threshold based on internal
controls, an evaluation of risk, and district procurement procedurcs. Pursuant to 2 CFR 200.320, as
amended by 85 Fed. Reg. 49506, and 48 CFR 2.101, the threshold for such purchases is-$3-500 cannot
exceed S10,000 except as otherwise specified, and will be periodically adjusted for inflation. However,
pursuant to 2 CFR 200,320, as amended, a district may be eligible to establish a micro-purchase
threshold up to $50,000 on an annual basis if the district is able to self-certify that it may do so, with
documentation of one of the following criteria: (1) the district's qualification as a low-risk auditee in
accordance with 2 CFR 200.520; (2) an annual internal institutional risk assessment to identify,
mitigate, and manage financial risks; or (3) a higher threshold consistent with state law. Districts may
establish a threshold higher than $50,000 with approval of the appropriate federal agency. Item #1
may be revised to reflect the threshold established by the district.

Use of the simplified procedures requires that the district determine the price to be "reasonable.” According
to the USDOE's Questions and Answers Regarding 2 CFR Part 200, a documented review of web sites
would meet this requirement.

As amended, 2 CFR 200,320 increases tFhe "small purchases" limit under the Uniform Guidance (item #2
below) is—5450:000 to $250,000 in accordance with 48 CFR 2.101. However, the more restrictive
California bid limits in Public Contract Code 20111 and district procurement policies must be applied to
define the "small purchase” requirements.

Any purchases above the California bid limits {see BRAR33H—Bidsi-must follow California law. See
BP/AR 3311 - Bids for more information regarding bids and bid limits.




AR 3230(d)

FEDERAL GRANT FUNDS (continued)

Any purchase of supplies or services that does not exceed the "micro-purchase"
threshold speeified-in established by the district in accordance with 48 CFR 2,101
may be awarded without soliciting competitive quotes, provided that the district
considers the price to be reasonable and maintains written evidence of this
reasonableness in the record of all micro-purchases. (2 CFR 200.67, 200.320)

For any purchase that exceeds the micro-purchase threshold but is less than the bid
limit required by Public Contract Code 20111, the Superintendent or designee shall
utilize "small-purchase" procedures that include obtaining price or rate quotes from
an adequate number ol qualified sources. (2 CFR 200.320)

Contracts for goods or services over the bid limits required by Public Contract Code
20111 shall be awarded pursuant to California law and AR 3311 - Bids, unless
exempt from bidding under the law.

(cf 3311 - Bids)

4.

If a purchase is exempt from bidding and the district's solicitation is by a request for
proposals, the award may be made by either a fixed-price or cost-reimbursement type
contract awarded to the entity whose proposal is most advantageous to the program,
with price and other factors considered. (2 CFR 200.320)

foff 3312 - Contracis)

5

Procurement by noncompetitive proposals (sole sourcing) may be used only when the
item is available exclusively from g single source. the need or emergency will not
permit a delay resulting from competitive solicitation, the awarding agency expressly
authorizes sole sourcing in response to the district's request, and/or competition is
determined inadequate after solicitation of a number of sources. (2 CFR 200.320)

Time and materials type contracts may be used only after a determination that no
other contract is suitable and if the contract includes a ceiling price that the contractor
exceeds at its own risk. Time and materials type coniract means a contract for which
the cost is the sum of the actual cost of materials and direct labor hours charged at
fixed hourly rates that reflect wages, general administrative expenses, and profit. (2
CFR 200:328-200.318)

Note: 2 CFR 200.213-200.214 restricts districts from procuring goods or services from entities that have
been debarred, suspended, or otherwise excluded from participation in federal assistance programs or
activities, Districts may require certification of eligibility from the vendor or use the federal System for

Award Management website to determine whether a particular entity has been excluded.




AR 3230(e)

FEDERAL GRANT FUNDS (continued)

For any purchase of $25,000 or more, the Superintendent or designee shall verify that any
vendor which is used to procure goods or services is not excluded or disqualified by the
federal government. (2 CFR 180.220, 200.213-200.214)

Mote: 2 CFR 200,319 mandates that districts have written procedures for procurement transactions that
include the following components.

All solicitations shall incorporate a clear and accurate description of the technical
requirements for the material, product, or service to be procured. Such description shall not,
in compelitive procurements, contain features which unduly restrict competition. The
description shall avoid detailed product specifications to the extent possible, but may include
a statement of the qualitative nature of the material, product, or service to be procured and,
when necessary, shall set forth those minimum essential characteristics and standards to
which it must conform if it is to satisfy its intended use. When it is impractical or not
economical to make a clear and accurate description of the technical requirements, a brand
name or equivalent description may be used to define the performance or other salient
requirements of procurement, clearly stating the specific features of the named brand which
must be met by offers. In addition, every solicitation shall identify all requirements which the
offer must fulfill and any other factors to be used in evaluating bids or proposals. (2 CFR
200.319)

The Superintendent or designee shall maintain sufficient records to document the
procurement, including, but not limited to, the rationale for the method of procurement,
selection of the contract type, contractor selection or rejection, and the basis for the contract
price. (2 CFR 200.318)

The Superintendent or designee shall ensure that all contracts for purchases using federal
grant funds contain the applicable contract provisions described in Appendix 11 to Part 200 -
Contract Provisions for Non-Federal Entily Contracts Under Federal Awards. (2 CFR
200326-200.327)

Capital Expenditures

MNote: 2 CFR 200.313 and 200.439 require a district receiving federal grant funds to obtain prior written
approval from the awarding agency before incurring the cost of a capital expenditure, as defined in 2 CFR
200.12 and 200.13, See AR 3512 - Equipment for further information about requirements related to
equipment purchased with federal funds, including labeling, maintenance, and inventory of the equipment
and continued use of the equipment after the program ceases to be supported by federal funds.

The Superintendent or designee shall obtain prior written approval from the awarding agency
before using federal funds to make capital expenditures, including the acquisition of land,
facilities, equipment, and intellectual property and expenditures to make additions,



AR 3230(D)

FEDERAL GRANT FUNDS (continued)

improvements, modifications, replacements, rearrangements, reinstallations, renovations, or
alterations to capital assets that materially increase their value or useful life. (2 CFR 20032
2004320020 20033 20048 200-58200-89; 200.313, 200.439)

Conflict of Interest

Mote: 2 CFR 200.318 mandates that districts maintain written standards of conduct covering conflicts of
interest and the perfermanee-actions of employees engaged in the selection, award, and administration of
contracts. The district's standards of conduet must also provide for disciplinary actions to be applied
when officers, employees, or representatives of the district violate conflict of interest standards. The
district should revise this section or its detailed procedures manual to reflect district practice.

Ne-Governing Board members, district employees, erand other district representatives shall
not participate in the selection, award, or administration of a contract supported by federal
funds if hefshe-has-they have a real or apparent conflict of interest, such as when hefshe-they
or a member of histher—their immediate family, histhes-their partner, or an organization
which employs or is about to employ any of them has a financial or other interest in or a
tangible personal benefit from a firm considered for a contract. Such persons are prohibited
from soliciting or accepting gratuities, favors, or anything of monetary value from
contractors or subcontractors unless the gift is an unsolicited item of nominal value. (2 CFR
200.318) :

Employees engaged in the selection, award, and administration of contracts shall also comply
with BB 9270 - Conflict of Interest.

fefl 9270 - Conflict of Interest)

Persons involved in the selection, award, or administration of a contract supported by
federal funds shall be subject to discipline for any violation of conflict of interest
standards. (2 CFR 200.318)

{cf. 4118 - Dismissal/Suspension/Disciplinary Action)
fcf. 4218 - Dismissal/Suspension/Disciplinary Action)
fcf. 4218.1 - Dismilssal/Suspension/Disciplinary Action (Merit System))

Cash Management

Mote: Pursuant to 2 CFR 2{]_{]3_‘[!?. districts are mandated to develop written procedures to im;;!-c:r.mem the
requirements of 2 CFR 200.305.

The Superintendent or designee shall ensure the district's compliance with 2 CFR 200.305
pertaining to payments and cash management, including compliance with applicable methods
and procedures that minimize the time elapsing between the transfer of funds to the district
and the district's disbursement of funds. (2 CFR 200.305)



AR 3230(g)

FEDERAL GRANT FUNDS (continued)

| Note: Pursuant to 2 CFR 200.303, a district may be paid in advance by the awarding agency if it maintains
written procedures that minimize the time elapsing between the transfer of funds and disbursement by the
district as well as financial management systems that meet the standards for fund control and accountability
_as established in the Uniform Guidance.

When authorized by law, the district may receive advance payments of federal grant funds,
limited to the minimum amounts needed and timed in accordance with the actual immediate
cash requirements of the district for carrying out the purpose of the program or project.
Except under specified conditions, the district shall maintain the advance payments in an
interest-bearing account. The district shall remit interest earned on the advanced payment to
the awarding agency on an annual basis, but may retain interest amounts specified in 2 CFR
200.305 for administrative expenses. (2 CFR 200.305)

When required by the awarding agency, the district shall instead submit a request for
reimbursement of actual expenses incurred. The district may also request reimbursement as
an alternative to receiving advance payments. (2 CFR 200.305)

The Superintendent or designee shall maintain source documentation supporting the
expenditure of federal funds, such as invoices, time sheets, payroll stubs, or other appropriate

documentation.

Personnel

Mote; In order to charge staft compensation as an allowable expense of federal grant funds pursuant to 2
CFR 200,430, employees must document the amount of time they spend on grant activities supported by
federal funds, These documents, known as “"time and effort” records, are used to charge the costs of
personnel compensation to federal grants. [t is recommended that the district's administrative regulation
reflect district practice for documenting time and effort, such as the type ol documentation maintained,
signature requirements, how often certifications will be completed, and review of the records by a
SUPETVISOr,

All dtstmt Emplﬁyee:-. whu are pald in full or in part w1th federal fund%—mlud-m-g empl-eyeea

eeﬂ&}bﬁﬁeﬁ-te-ﬂ-fedﬁaimpmgmm— shall d{)t:umem the amount uf time they bpend on ;,rant
activities. Such records shall be incorporated into the official records of the district and
shall be subject to a system of internal controls which provides reasonable assurance
that the charges are accurate, allowable, and properly allocated in accordance with 2
CFR 200.430. (2 CFR 200.430)

Salaries and wages of employees whose salary is paid with state or local funds but are
used to meet a cost-sharing or matching requirement of the federal grant shall be
documented in the same manner as salaries and wages claimed for reimbursement
under a federal grant. (2 CFR 200.430)



AR 3230(h)

FEDERAL GRANT FUNDS (continued)

Records

Except as otherwise provided in 2 CFR 200:333 200.334, or where state law or district policy
requires a longer retention period, financial records, supporting documents, statistical
records, and all other district records related to a federal award shall be retained for a period
of threeyears [rom the date of submission of the final expenditure report or, for a federal
award that is renewed quarterly or annually, from the date of the submission of the quarterly
or annual financial report. (2 CFR 200:333 200.334)

foff 1340 - Access to District Records)
foff 35380 - Districi Records)

Audits

Mote: Pursuant to 2 CFR 200,501, districts that expend $750,000 or more in federal grant funds during a
fiscal year must have a single audit conducted in accordance with 2 CFR 200.514, unless it chooses to have
a program-specific audit conducted in accordance with 2 CFR 200,507, Districts that expend more than 550
million in federal funds are subject to the requirements specified in 2 CFR 200,513, District audits are also
subject to the requirements in Education Code 41020, the state Education Audit Appeal Panel's Guide for

Department of Education Audit Guide. See BP/AR 3460 - Financial Reports and Accountability for further
information about audit requirements,

Pursuant Lo 2 CFR 200,501, districts that expend less than $730,000 in federal grant funds per fiscal year are
exempt from Federal audit requirements but must make records available for review or audit by the awarding
agency, the pass-through entity, and U.S. Government Accountability Office. Such districts may delete the
f‘nllnwing section,

Whenever the district expends $750,000 or more in federal grant funds during a fiscal year, it
shall arrange for either a single audit or a program-specific audit in accordance with 2 CFR
200.507 or 200.514. (2 CFR 200.501)

The Superintendent or designee shall ensure that the audit meets the requirements specified
in 2 CFR 200.500-200.521.

Specified records pertaining to the audit of federal funds expended by the district shall be
transmitted to the clearinghouse designated by the federal Office of Management and Budget
and shall be made available for public inspection. Such records shall be transmitted within 30
days after receipt of the auditor's report or within nine months after the end of the audit
period, whichever is sooner, unless a longer period is agreed to in advance by the federal
agency or a different period is specified in a program-specific audit guide. (2 CFR 200.512)



AR 3230(i)

FEDERAL GRANT FUNDS (continued)

In the event that the audit identifies any deficiency, the Superintendent or designee shall
promptly act to either correct the identified deficiency, produce recommended improvements,
or demonstrate that the audit finding is invalid or does not warrant action. (2 CFR 200.26,

200.508, 200.511)

(9/16 3/18) 3/21
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CSBA Sample

Administrative Regulation
Business and Noninstructional Operations AR 3311.2(a)

LEASE-LEASEBACK CONTRACTS

Note: The following administrative regulation addresses construction financing contracts that are commaonly
described as "lease-leaseback" contracts. Edueation-Code-+7406-as-amended-by-AB-2316-(Ch-52 1 Statutes
ol 2006), ne-longer permits-theselecton-ofa-leaseteasehack-contractor withoul-advertising, -and -inslead
reguires-districtsto-use-a-eomprehensive"best-valueseleetionprocess: Education Code 17406:-as-amended;

mandates that any district choosing to award a lease-leaseback contract adopt and publish procedures and
guidelines for evaluating the qualifications of proposers that ensure the fair and impartial selection of the
"hest value” for the district. In addition, for any project that will involve the use of preconstruction services,
the request for sealed proposals must require proposers to include the fee to perform the preconstruction
services as part of their sealed proposal to the district. Such procedures and guidelines must include, at a
minimum, the provisions specified in Education Code 17406 as reflected in the following regulation.

The lease-leaseback fnancing method should only be used in coordination with competent technical
consultants and legal counsel to ensure all legal requirements are met.

The district may lease currently owned district property to any person, firm, or corporation
for a minimum of $1 per year for a term not to exceed 99 years, as long as the lease
requires the person, firm, or corporation to construct a building or buildings on the property
for the district's use during the lease and the property and building(s) will vest in the district
at the expiration of the lease ("lease-leaseback"). (Education Code 17403, 17406)

fefl 3280 - Sale or Lease of District-Chned Real Property)
foft 3312 - Contracis)

Before the district enters into such a lease or agreement, it shall have available a site
upon which a building may be constructed for use by the district, shall have complied
with requirements related to the selection and approval of sites, and shall have
prepared and adopted plans and specifications for the building that have been
approved in accordance with Education Code 17280-17316. (Education Code 17402)

{cfe 7150 - Site Selection and Development)

Procedures for Awarding the Contract

Note: The following optional paragraph may be revised to reflect district practice. Pursuant to
Education Code 17417, the Governing Board must adopt a resolution of intent to enter into a lease or
agreement related to real property and buildings to be used by the district. However, pursuant to
Education Code 17406, Education Code 17417 is not applicable to lease-leaseback agreements. As a
best practice, the district may choose to adopt such a resolution for lease-leaseback contracts in order
to inform the public and prospective proposers of the available site and the procedures for awarding
the contract,




AR 3311.2(b)

LEASE-LEASEBACK CONTRACTS (continued)

The district's intent to enter into a lease-leaseback contract may be described in a
resolution adopted by the Governing Board which includes, but is not be limited to, a
description of the available site and the building to be constructed, the amount and
term of the lease, and where to obtain information about the procedures for submitting
a proposal.

Any lease-leaseback contract shall be awarded through a competitive "best value"
procurement process whereby a person, firm, or corporation is selected on the basis of
objective criteria for evaluating the qualifications of proposers, with the resulting selection
representing the best combination of price and qualifications. Fe-make-this-determination—the

distriet-shall-use-the-following-proeedures: (Education Code 17400, 17406)

To make this determination, the district shall use the following procedures: (Education
Code 17406; Public Contract Code 2600)

& Request for Sealed Proposals: The Superintendent or designee shall prepare a
request for sealed proposals which shall include:

a. An estimate of the project's price

b. A clear, precise description of any preconstruction services that may be
required and the facilities to be constructed

C. The key elements of the contract to be awarded

d. A description of the format that proposals shall follow and the elements they
shall contain

e. The standards the district will use in evaluating proposals and the
qualifications of the proposers, including:

(1) Relevant experience
(2) Safety record

(3) Price proposal, including, at the district's discretion, either a lump-sum
price for the contract to be awarded or the proposer's proposed fee to
perform the services requested, including the proposer’s proposed fee
to perform preconstruction services or any other work related to the
facilities to be constructed, as requested by the district



AR 3311.2(c)

LEASE-LEASEBACK CONTRACTS (continued)

(4) Whether each criterion will be evaluated on a pass-fail basis or will be
scored as part of the "best value" score, and whether proposers must
achieve any minimum qualification score for award of the contract

(5)  For each scored criterion, the methodology and rating or weighting
system that will be used by the district in evaluating the criterion,
including the weight assigned to the criterion and any minimum
acceptable score

(6) Other factors established by the district

f. The date on which proposals are due

g. The timetable the district will follow in reviewing and evaluating proposals

MNote: Public Contract Code 2600, as amended by AB 2311 (Ch. 347, Statutes of 2020), adds a
requirement to include in all bid documents and construction contracts, when applicable, a notice that
the project is subject to the skilled and trained workforee requirements specified in Public Contract
Code 2600-2603. Pursuant to Education Code 17407.5, lease-leaseback contracts arve subject to such
_requirements. See the section "Skilled and Trained Workforce" below for additional requirements.

h. A statement that the project is subject to the skilled and trained
workforce requirements specified in Public Contract Code 2600-2603

2. Notice: At least 10 days before the date for receipt of the proposals, the
Superintendent or designee shall give notice of the request for sealed proposals using
both of the following methods:

a. Providing notice at least once a week for two weeks in a local newspaper of
general circulation pursuant to Public Contract Code 20112

b. Providing notice in a trade paper of general circulation published in the county
where the project is located

| Mote: The following paragraph is optional and may be revised to reflect district practice.

The Superintendent or designee also may post the notice on the district's web site or
through an electronic portal.

Mote: Pursuant to Education Code 17406, the prequalification requirements for contracts that meet the
criteria specified in Public Contract Code 201116 are also applicable to lease-leaseback contracts,
Education Code 17406 requires prequalification for such projects irrespective of whether or not they are
funded locally or through state sources.




AR 3311.2(d)

LEASE-LEASEBACK CONTRACTS (continued)

Prequalification: A proposer shall be pregualified in accordance with Public
Contract Code 20111.6(b)<(m) in order to submit a proposal. Any electrical,
mechanical, and plumbing subcontractors shall be subject to the same prequalification
requirements.

(cf. 3311 - Bids)

4.

&5.

Evaluation of Proposals: All proposals received shall be reviewed to determine
whether they meet the format requirements and the standards specified in the request
for sealed proposals. The district shall evaluate the qualifications of the proposers
based solely upon the criteria and evaluation methodology set forth in the request for
sealed proposals, and shall assign a best value score to each proposal. Once the
evaluation is complete, all responsive proposals shall be ranked from the highest best
value to the lowest best value to the district.

Award of Contract: The award of the contract shall be made by the Geverning
Board to the responsive proposer whose proposal is determined, in writing by the
Board, to be the best value to the district.

II' the selected proposer refuses or fails to execute the tendered contract, the Board
may award the contract to the proposer with the second highest best value score, iff
deemed in the best interest of the district. If that proposer then refuses or fails to
execute the tendered contract, the Board may award the contract to the proposer with
the third highest best value score,



AR 3311.2(e)

LEASE-LEASEBACK CONTRACTS (continued)

Upon issuance of a contract award, the district shall publicly announce its award,
identifying the entity to which the award is made, along with a statement regarding
the basis of the award. The statement regarding the contract award and the contract
file shall provide sufficient information to satisfy an external audit.

#6. Rejection of Proposals: At its discretion, the Board may reject all proposals and
request new proposals.

Any lease-leaseback agreement shall be reviewed by the district's legal counsel to ensure that
all required terms, including a lease term that provides for the district's occupancy of the
building or improved property during the lease and an appropriate financing component, are
included in the agreement.

Skilled and Trained Workforce

Note: Education Code 17407.5 requires the district to obtain an enforcement commitment that the
contractor will comply with the requirements to use a skilled and trained workforce, as defined, in
accordance with Public Contract Code 2600-2603. Pursuant to Public Contract Code 2600.5, as
added by AB 2311, failure to provide the notice described in item #1h above does not excuse the
district from the requirement to obtain an enforeeable commitment that a contractor or other entity
will use a skilled and trained workforce to complete a contract or project.

Prior to entering into a lease-leaseback agreement, the Superintendent or designee shall have
on file the contractor's enforceable commitment that the contractor and its subcontractors at
every tier will use a skilled and trained workforce to perform all work on the project or
contract that falls within an apprenticeable occupation in the building and construction
trades. The entity may demonstrate such commitment through a project labor
agreement, by becoming a party to the district's project labor agreement, or through an
agreement with the district to provide evidence of compliance on a monthly basis
during the performance of the project or contract. (Education Code 17407.5; Public
Contract Code 2602)

Skilled and trained workforce means that all the workers performing the work are either
skilled journeypersons or apprentices registered in a state-approved apprenticeship
program. At least 60 percent of the skilled journeypersons employed to perform the
work shall be graduates of an apprenticeship program for the applicable occupation or
at least 60 percent of the hours worked by skilled journeypersons shall be performed by



AR 3311.2(f)

LEASE-LEASEBACK CONTRACTS (continued)

graduates of an apprenticeship program, with the exception of certain occupations
specified in Public Contract Code 2601 which are subject to a 30 percent threshold.
{Public Contract Code 2601)

If the contractor fails to provide the monthly report demonstrating compliance with the
skilled and trained workforce requirements or provides an incomplete report, the
district shall withhold further payments until a complete report is provided. If a report
does not demonstrate compliance with the skilled and trained workforce requirements,
the district shall withhold further payments until the contractor provides a sufficient
plan to achieve substantial compliance with respect to the relevant apprenticeable
occupation, prior to completion of the contract or project. In addition, the district shall
forward to the Labor Commissioner a copy of the monthly report, any plan to achieve
compliance, and the distriet's response to that plan. (Public Contract Code 2602)

foft 9124 - Antorney)

Legal Reference:
ERUCATION CODE
I7280-17316 Construction of sehool buildings; approvals
T7400-17429 Leasing property, especially:
17400 Definitions
17403 Term of lease or agreement
17406 Lease-leaseback contract
174075 Use of a skilled and trained workforce
PUBLIC CONTRACT CODE
2600-2603 Skilled and trained workforce reguirements
200116 Pregualification procedures
20112 Notices
COURT DECISIONS
MeGee v, Balfour Beatty Construciion, LLC, et al, (442406 - No-B2628500 (2016) 247 Cal, App. 4th
235
Davis v. Fresno Unified School District, (2005) 237 Cal App.4th 261
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CSBA Sample

Administrative Regulation
Business and Noninstructional Operations AR 3311.3(a)

DESIGN-BUILD CONTRACTS

leaseback process (see AR 3311.2 - Lease-Leaseback Contracts), the district may enter into a design-build
contract for a public works project in excess of $1 million pursuant to Education Code 17250.10-17250.55.
As defined by Education Code 17250.15, "design-build" means a project delivery process in which both the
design and construction of a project are procured from a single entity. Education Code 1725015 and
17250.25 provide that such contracts may be awarded to either the low bid or best value, as defined.
Pursuantto-Education-Code 1 7250:50-and 1125055 this-authority-applies-to-bid-requestsissued-en-orafler
M&MWM@MWMM&W&WIMdW@M

The Governing Board may approve a contract with a single entity for both design and
construction of any school facility in excess of $1,000,000, awarding the contract to either
the low bid or the best value as determined by evaluation of objective criteria. (Education
Code 17250.20)

feff 3311 - Bids)

foft 3312 - Contracts)

ot 7110 - Facilities Master Plan)

ot 7140 - Architectural and Engineering Services)

Design-build documents shall not include provisions for long-term project operations, but
may include operations during a training or transition period. (Education Code 17250.25)

Procedures for Awarding the Contract

The procurement process for design-build projects shall be as follows: (Education Code
17250.25, 17250.35; Public Contract Code 2600)

1. Performance Specifications: The district shall prepare a set of documents setting
forth the scope and estimated price of the project. The documents may include, but
are not limited to:

a. The size, type, and desired design character of the project

b. Performance specifications that cover the quality of materials, equipment, and
workmanship

c: Preliminary plans or building layouts

d. Any other information deemed necessary to describe adequately the district's
needs



AR 3311.3(b)

DESIGN-BUILD CONTRACTS (continued)

The performance specifications and any plans shall be prepared by a design
professional who is duly licensed and registered in California.

2. Prequalification: The district shall prepare and issue a request for qualifications in
order to prequalify, or develop a short list of, the design-build entities whose
proposals shall be evaluated for final selection. The request for qualifications shall
include, but 1s not limited to, all of the following elements:

a. Identification of the basic scope and needs of the project or contract, the
expected cost range, the methodology that will be used by the district to
evaluate proposals, the procedure for final selection of the design-build entity,
and any other information deemed necessary by the district to inform
interested parties of the contracting opportunity

b. Significant factors that the district reasonably expects to consider in
evaluating qualifications, including technical design and construction
expertise, acceptable safety record, and all other non-price-related factors

g A standard template request for statements of qualifications prepared by the
district, which shall contain all of the information required pursuant to
Education Code 17250.25

i MNote: Public Contract Code 2600, as amended by AB 2311 (Ch. 347, Statutes of 2020), adds a
requirement to include in all bid documents and construction contracts, when applicable, a notice that
the project is subject to the skilled and trained workforce requirements specified in Public Contract
Code 2600-2603. Pursuant to Education Code 17250.25; design-build contracts are subject to such

requirements,

d. A notice that the project is subject to the skilled and trained workforce
requirements specified in Public Contract Code 2600-2603

The district also may identify specific types of subcontractors that must be included
in the statement of qualifications and proposal.




AR 3311.3(c)

DESIGN-BUILD CONTRACTS (continued)

3, Request for Proposals: The district shall prepare a request for proposals (RI'P) that
invites prequalified or short-listed entities to submit competitive sealed proposals in a
manner prescribed by the district. The RFP shall include the information identified in
items #2a, and 2b, and 2d above and the relative importance or weight assigned to
cach of the factors. If the district uses a best value selection method for a project, the
district may reserve the right to request proposal revisions and hold discussions and
negotiations with responsive proposers, in which case the district shall so specify in
the request for proposals and shall publish separately or incorporate into the request
for proposals applicable procedures to be observed by the district to ensure that any
discussions or negotiations are conducted in good faith.

4. Selection Based on Low Bid: For those projects utilizing low bid as the final
selection method, the bidding process shall result in lump-sum bids by the
prequalified or short-listed design-build entities, and the contract shall be awarded to
the lowest responsible bidder.

5. Selection Based on Best Value: For those projeets utilizing best value as a selection
method, the following procedures shall be used:

a. Competitive proposals shall be evaluated using only the criteria and selection
procedures specifically identified in the request for proposals. Criteria shall be
weighted as deemed appropriate by the district and shall, at a minimum,
include price, unless a stipulated sum is specified; technical design and
construction experience; and life-cycle costs over 15 or more years,

b. Following any discussions or negotiations with responsive proposers and
completion of the evaluation process, the responsive proposers shall be ranked
on a determination of value provided, provided that no more than three
proposers are required to be ranked.

e The contract shall be awarded to the responsible entity whose proposal is
determined by the district to have offered the best value to the public.

d. The district shall publicly announce the contract award, identifying the entity
to which the award is made and the basis of the award. This statement and the

contract file shall provide sufficient information to satisfy an external audit.

Skilled and Trained Workforce

MNote: Education Code 17250.25 requires the district to obtain an enforceable commitment that the
contractor will comply with the requirements to use a skilled and trained workforce, as defined, in
accordance with Public Contract Code 2600-2603. Pursuant to Public Contract Code 2600.5, as



AR 3311.3(d)

DESIGN-BUILD CONTRACTS (continued)

added by AB 2311, failure to provide the notice deseribed in items #2d and 3 above does not excuse
the district from the requirement to obtain an enforceable commitment that a contractor or other
| entity will use a skilled and trained workforce to complete a contract or project.

A design-build entity shall not be prequalified or short-listed unless the entity provides an
enforceable commitment to the district that the entity and its subcontractors at every tier will
use a skilled and trained workforces—as-defined-in-Education-Code-17250.25; to perfnnn all
work on the project or contract that falls within an apprenticeable occupation in the building
and construction trades. The entity may demonstrate such commitment through a project
labor agreement, by becoming a party to the district's project labor agreement, or through an
agreement with the district to provide evidence of compliance on a monthly basis during the
performance of the project or contract. (Education Code 17250.25; Public Contract Code
2602)

Skilled and trained workforce means that all the workers performing the work are either
skilled journeypersons or apprentices registered in a state-approved apprenticeship
program, At least 60 percent of the skilled journeypersons employed to perform the
work shall be graduates of an apprenticeship program for the applicable occupation or
at least 60 percent of the hours worked by skilled journeypersons shall be performed by
graduates of an apprenticeship program, with the exception of certain occupations
specified in Public Contract Code 2601 which are subject to a 30 percent threshold.
(Public Contract Code 2601)

If the contractor fails to provide the monthly report demonstrating compliance with the
skilled and trained workforce requirements or provides an incomplete report, the
district shall withhold further payments until a complete report is provided. If a report
does not demonstrate compliance with the skilled and trained workforce requirements,
the district shall withhold further payments until the contractor provides a sufficient
plan to achieve substantial compliance with respect to the relevant apprenticeable
occupation, prior to completion of the contract or project. In addition, the district shall
forward to the Labor Commissioner a copy of the monthly report, any plan to achieve
compliance, and the district's response to that plan. (Public Contract Code 2602)

Legal Reference: [see next page)



DESIGN-BUILD CONTRACTS (continued)

Legal Reference.
EDUCATION CODE
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2600-2603 Skilled and trained workforce requirements
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CSBA Sample
Board Policy

Business and Noninstructional Operations AR 3320(a)

CLAIMS AND ACTIONS AGAINST THE DISTRICT

Mote: The Government Claims Act {Government Code §10-996.6) sets forth prelitigation requirements and
deadlines for claims against public entities, including school districts. In City of Stockton v, Superior Court,
the California Supreme Court held that the claim requirements in Government Code 900-915 .4 also apply to
claims for breach of contract. For any cause of action that is excepted from the Government Claims
Act pursuant to Government Code 905 but has its claim presentation procedure specified in another
statute or regulation, such as childhood sexual abuse-assault, a claim must be presented in accordance
with that statute or regulation. For any cause of action that is excepted from the Government Claims
Act pursuant to Government Code 905 but is not governed by any procedure in another statute or
regulation, the district may establish its own claim presentation procedure in accordance with
Government Code 935, The district should consult legal counsel as necessary if questions arise
regarding the proper procedure,

Because a district's insurance carrier or joint powers authority (JPA) may require the district 1o comply with
certain claims management conditions as parl of the district’s contractual coverage obligation, it is strongly
recommended that this administrative regulation be reviewed for consistency with any applicable conditions
of coverage. A district's failure to follow those contractual conditions may resull in a loss of coverage
benefits. The district’s risk manager and legal counsel should also be consulted, as appropriate.

Pursvant-te-Goverpment-Code- 935 —district-olaims-procedures- may- include-a-requiremnent-that-a-elaim-be
presented-and-aeted-upen—if-accordance-—with-those-procedures as-a - prevequisite-to-a Jawsuit--Failure 1o
nelude-such-a-requirementmay-subjeetthe-distrietlo-inereased-Hability:

Any claim against the district for money or damages shall be filed and acted upon in
accordance with the Government Claims Act (Government Code 810-996.6) or other
applicable law. Claims that are specifically excepted from the Government Claims Act
by Government Code 905 and are not governed by any other statute or regulation may
be filed and acted upon in accordance with district-established procedures pursuant to
Government Code 935.

MNote:  Pursuant to Government Code 935 distriet claims pmcedures established hv the district may
include a requirement that a claim be presented and acted upon in accordance with those procedures as a
prerequisite to the filing of a lawsuit against the district. Fathreto-include sueh-arequirement-may-subiect
the-distict—to—inereased-—Habiin—The following paragraph extends this requirement to claims filed

under other statutes and may be revised to reflect distriet practice.

Unless otherwise provided by law,
d&mages a written claim shall be ﬁ-ledﬂpresente{l m and acte»d upon h}' the {'twermng

Board in accordance with thefolowingadministrativeregulation such procedures prior to

filing a lawsuit against the district for money or damages.



AR 3320(b)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

Time Limitations

MNote: ltems #1-4 below Hst refleet timelines for presenting claims in relation to different causes of
action, pursuant to the Government Claims Act and other applicable statutes. Pursuani-to-Government

The following time limitations apply to the presentation of claims for money or damages
against the district:

3:1.  Claims fer-meney-or-damages relating to a cause of action for death or for injury to a
person, personal property, or growing crops shall be presented to the Board not later
than six months after the accrual of the cause of action. (Government Code 911.2)

4:2.  Claims for-meney-or-damages relating to any other cause of action subject to the
Government Claims Act shall be filed not later than one year after the accrual of the
cause of action. (Government Code 911.2)

Mote: Rather—eClaims for childhood sexual abuse assault are governed by the timelines and procedures
specified in Code of Civil Procedure 340.1, Pursuant to Code of Civil Procedure 340.1, the time limit
for beginning an action for recovery of damages suffered as a result of childhood sexual assault is 22 |
years from the date the plaintiff attains age 18 or within five years of the date the plaintiff discovers
or reasonably should have discovered that psychological injury or illness occurring after age 18 was
caused by sexual assault, whichever is later. A claim may be filed on or after the plaintiff's 40th
birthday only if the plaintiff files certificates of merit by an attorney and a licensed mental health
practitioner selected by the plaintiff setting forth the facts which support the declaration.

+3. Claims fer-meneyv-or-damages relating to childhood sexual abuse assault er-any and
other causes of action which are specifically excepted from the Government Claims

Act by Government Code 905 and—fer—which but are subject to a claims
presentation procedure in another a statute or regulation prevides—a—claims
presentation-preeedure shall be filed-presented to the Board in accordance with the
applicable governing statute or regulation. (Government Code 905:-935)

fof. 4157 174257 174357 1 - Work-Related Injuries)
fcf. 51414 - Child Abuse Prevention and Reporting)

Nute %MMW%WMH%W&P&&WWWF
o : veb-as-specified - Government Code 905
MWWWW—H&H&MF%&M Onptional item #24 below is for




AR 3320(c)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

| use by any district whose board has chosen to exercise the authority in Government Code 935 to establish
distriet-proceduresforsuch-elaims:see its own procedure for the presentation of claims which are excluded
from the Government Claims Act by Government Code 905 and which are not governed by any other
applicable statute or regulation. See the accompanying Board policy. Hem#2 prevides—six-monthsasthe
Hmetimitationforfilingsuch-claims —which-is-consistentwith-the-requirement-in Pursuant to Government

Code 9335, that the district's procedure eannot require a shorter time for presentation of a claim than the time
specified in Government Code 911.2, However, the Governing Board has the discretion to adopt a more
flexible time limitation and may increase the amount of time allowed for filing such claims. If the Board
adopts a more flexible time limitation, item #24 should be revised accordingly.

m&ammﬂmmnwmmwwwmm@m

%Emn which is specifically excepted from the Government Claims AL‘L by
Government Code 905 and—whieh—are—but is not governed by any other claim
presentation statute or regulation shall be filed-presented to the Board within the
time limits specified in items #1 and 2 above, depending on the applicable cause

of action. notlater than—six—menths—afier—the—aecrual—ofthe—ecause—of action:
tGovernment Code 995-911.2, 935)

Receipt of Claims

A claim ; ; 7 g
presented and received when dctwcmd o the d1$lr1+;1 office or depumted in a post office,
mailbox, sub-post office, substation, mail chute, or other similar facility maintained by the
U.S. government, in a sealed envelope properly addressed to the district office with postage
paid, or when otherwise actually received in the district office or by the Board secretary or
clerk. (Government Code 915, 915.2)

MNote: Government Code 915, as amended by SB 1473 (Ch. 371, Statutes of 2020), authorizes a claim,
amendment to a claim, or application for a late ¢laim to be submitted through electronic means, if so
authorized by a Board resolution. In practice, such electronic means involve online completion of a
fillable form and/or transmission by email. The following paragraph may be revised to specify the
electronic means authorized by the district. If the Board has not adopted a resolution authorizing
electronic submission, the district should delete the following paragraph.



AR 3320(d)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

Pursuant to Government Code 915.4, as amended by SB 1473, if the Board authorizes electronic
submission, then any notice required of the district in response to a claim, amendment, or application
for a late claim must be sent to the electronic address from which the district received the claim or
application, unless the claimant or applicant specified an alternative electronic address for that
purpose.

Also see the sections "Notice of Claim Insufficiency,” "Late Claims," and " Action on Claims" below,

A claim may be submitted electronically in the manner specified by the Superintendent
or designee. (Government Code 915, 915.2)

Mote: In most circumstances, a district's insurance provider or JPA is responsible for claims management,
including investigating, defending, and managing a district's response o a claim presented under the
Government Claims Act. The following paragraph requires the Superintendent or designee to immediately
forward any claims received to the district's JPA or insurance provider in order 1o help ensure compliance
with any conditions of coverage.

Upon receipt of a claim against the district pursuant to the Government Claims Act, the
Superintendent or designee shall promptly provide written notice to the district's joint powers
authority or insurance carrier in accordance with the applicable conditions of coverage.

Review of Contents of the Claim

MNote: Most JPAs and insurance carriers provide a claim form. The person submitting the claim need not use
the claim form provided by the district but, pursuant to Government Code 910 and 910.2, the claim must
contain a signature and all the information listed below.

The Superintendent or designee shall review any claim received to ensure that the claim
contains all of the following information as specified in Government Code 910 and 910.2:

l. The name and post office address of the claimant

2. The post office address to which the person presenting the claim desires notices to be
sent
3 The date, place, and other circumstances of the occurrence or transaction which gave

rise to the claim asserted

4, A general description of the indebtedness, obligation, injury, damage, or loss incurred
insofar as it may be known at the time of presentation of the claim

5. The name(s) of the district employee(s) causing the injury, damage, or loss, if known



AR 3320(e)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

6. The amount claimed if it totals less than $10,000, including the estimated amount of
any prospective injury, damage, or loss, insofar as it may be known at the time of the
claim, together with the basis of computation of the amount claimed. If the amount
claimed exceeds $10,000, the dollar amount shall not be included in the claim and the
claimant shall indicate whether the claim is a limited civil case of $25.000 or less.

T The signature of the claimant or the person acting on the claimant's behalf

Notice of Claim Insufficiency

Mote: Pursuant to Government Code 910.8, if a elaim is found insufficient, the distriet must notify the
claimant of the defects or omission in the elaim. Government Code 915.4, as amended by 5B 1473,
authorizes such notice to be personally delivered or mailed or, if the Board has adopted a resolution
authorizing electronic submission of claims (see section "Receipt of Claims" above), then any notiee of
claim insufficiency must be sent to the electronic address from which the claim was sent unless the
claimant specifies an alternative electronic address for that purpose.

Pursuant to Government Code 911, if the district, or the JPA or insurance carrier acting on the district's
behalf, fails to give notice that the claim is insufficient, as specified below, then the district may not later
raise that issue as a defense to the claim.

If a claim is found insufficient or not to satisfy the form requirements under Government
Code 910 and 910.2, the Board or its designee shall, within 20 days of receipt of the claim,

B y = cl il Cl = e = oL

provide a notice in the manner specified in Government Code 915.4 that states the
particular defects or omission in the claim. (Government Code 91008, 915.4)

Mote: Districts should be cautious before rejecting a claim because of insufficiency of information and
consult legal counsel and/or the district’s JPA or insurance provider, as appropriate. Courts have held that a
claim is sufficient as long as enough information is disclosed to allow the district 1o adequately conduet an
investigation of the claim's merits.

The Board shall not act upon the claim until at least 15 days after such notice is given.
{(Government Code 910.8)

Amendment to Claims

Within the time limits provided in the section "Time Limitations" above or prior to final
action by the Board, whichever is later, a claim may be amended if, as amended, it relates to
the same transaction or occurrence which gave rise to the original claim. (Government Code

910.6)

Late Claims




AR 3320(f)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

im—When a claim that is required
to be presented not later than six months after the accrual of the cause of action, as
specified in the section "Time Limitations" above, is not presented within that time, an
application to present a late claim may be presented to the Board, in the manner
specified in Government Code 915 and 915.2, within a reasonable time not to exceed
s chiir-an e-appheationto-presen ate—clain al-be-presented-net later-than onc
year after the accrual of the cause of action. The application shall include the proposed
claim and shall state the reason for the delay in presenting the claim. (Government Code
005.911.4, 915, 915.2)

o ol PR B a¥a BLET H 33 & Aebha e Lij 1
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Note: If the claim is presented late and is not accompanied by an application to present a late claim, the
Board or its agent should notify the claimant that "no action" was taken because the claim was presented
late. If the Board were to state that the claim was "rejected,” this would indicate that the Board had accepted
the filing of the late claim and taken action to reject it.

If the claim is presented late and is not accompanied by an application to present a late claim,
the Board or its designee may, within 45 days, give written notice that the claim was not
presented timely and that it is being returned without further action. (Government Code
911.3)

The Board shall grant or deny the application to present a late claim within 45 days after it 1s
presented. This 45-day period may be extended by written agreement of the claimant and the
Board provided that such agreement is made before the expiration of the 43-day period.
(Government Code 911.6)

The Board shall grant the application to present a late claim where one or more of the
following conditions are applicable: (Government Code 911.6)

15 The failure to present the claim was through mistake, inadvertence, surprise, or
excusable neglect and the district was not prejudiced in its defense regarding the
claim by the claimant's failure to present the claim within the time limit.

2 The person who sustained the alleged injury, damage, or loss was a minor during all
of the time specified for presentation of the claim.

3 The person who sustained the alleged injury, damage, or loss was physically or
mentally incapacitated during all of the time specified for presentation of the claim
and the disability was the reason the person failed to present the claim.

4. The person who sustained the alleged injury, damage, or loss died before the
expiration of the time specified for the presentation of the claim.



AR 3320(g)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

If the application to present a late claim is denied, the claimant shall be given notice in
substantially the same form as set forth in Government Code 911.8 and in the manner
specified in Government Code 915.4. (Government Code 911.8, 915.4)

[f the Board does not take action on the application to present a late claim within 45 days, the
application shall be deemed to have been denied on the 45th day unless the time period has
been extended, in which case it shall be denied on the last day of the period specified in the
extension agreement. (Government Code 911.6)

Action on Claims

MNote: Pursuant to Government Code 945.6, if the Board formally acts to reject a claim and provides notice
of such rejection, the claimant has only six months from the rejection to initiate a lawsuit. If the Board takes
no action or fails to provide written notice rejecting the claim, the claimant then has two years to initiate a
suit against the district. The notice of rejection must comply with the notification requirements of
Government Code 913 unless the claim has no address on it

Although the Board takes final action on claims as specified below, such action is based on the evaluation of
the claim by the district’s insurance provider or JPA,

Within 45 days after the presentation or amendment of a claim, the Board shall take action on
the claim. This time limit may be extended by written agreement between the district and the
claimant before the expiration of the 45-day period. If the 45-day period has expired. the
time limit may be extended if legal action has not commenced or been barred by legal
limitations. (Government Code 912.4)

The Board may act on the claim in one of the following ways: (Government Code 912.4,
912.6)

| If the Board finds that the claim is not a proper charge against the district, the claim
shall be rejected.

2. If the Board finds that the claim is a proper charge against the district and is for an
amount justly due, the claim shall be allowed.

3. If the Board finds that the claim is a proper charge against the district but 1s for an
amount greater than is justly due, the Board shall either reject the claim or allow it in

the amount justly due and reject it as to the balance.

4, If legal liability of the district or the amount justly due is disputed, the Board may
reject or compromise the claim.

X If the Board takes no action on the claim, the claim shall be deemed rejected.



AR 3320(h)

CLAIMS AND ACTIONS AGAINST THE DISTRICT (continued)

[ the Board allows the claim in whole or in part or compromises the ¢laim and the claimant
accepts the amount allowed or offered to settle the claim, the Board may require the claimant
to accept it in settlement of the entire claim. (Government Code 912.6)

The Board or its designee shall transmit to the claimant written notice of action taken or of
inaction which is deemed rejection. The notice shall be in the form set forth in Government
“ode 913 and shall be provided in the manner specified in Government Code 915.4. and

] i1 i =
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{(Government Code 913, 915.4)
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CSBA Sample

Administrative Regulation

All Personnel AR 4161.2(a)
4261.2
PERSONAL LEAVES 4361.2

| Note: The following administrative regulation is subject to collective bargaining agreements. B ]

Personal leaves granted to district employees shall be used as permitted in this administrative
regulation, other Board-approved policy or district regulation, or applicable collective
bargaining agreement.

Maote: #s—ﬁ-m#dad—i-n—ﬁh%-ﬁ&lmm%mgmph; Fam [ECode 297.5 extends to registered domestic partners
the same rights that are available under state law to spouses. Thus, any reference to an employee's spouse

throughout this administrative regulation also applies to a registered domestic partner, even if not expressly
stated in the applicable state codes (e.g., Education Code, Military and Veterans Code). Districts should
consult legal counsel if a question arises as to leave provisions relative to an employee's domestic partner.

For the purpose of any personal leave offered pursuant to state law, a registered domestic
partner shall have the same rights, protections, and benefits as a spouse and protections
provided to a spouse's child shall also apply to a child of a registered domestic partner.
(Family Code 297.5)

Whenever possible, employees shall request personal leaves in advance and prepare suitable
instructions, including lesson plans as applicable, for a substitute employee.

foff 4121 - Temporary'Substitute Personnel)

Bereavement

MNote: Education Code 44985 and 45194 allow the Gmemﬁ‘tg"iidarﬂmm expand the class of relatives listed
below and enlarge the benefits provided by law. The following two paragraphs may be revised to reflect
district practice.

Employees are entitled to a leave of up to three days, or five days if out-of-state travel is
required, upon the death of any member of the employee's immediate family. No deduction
shall be made from the employee's salary, nor shall such leave be deducted from any other
leave to which the employee is entitled. (Education Code 44985, 45194)

(ef. 4161/4261/436] - Leaves)
Members of the immediate family include: (Education Code 44985, 45194)

3 The mather, father, grandmother, grandfather, or grandchild of the employee or of the
emplovee's spouse

2. The employee's spouse, son, son-in-law, daughter, daughter-in-law, brother, or sister



AR 4161.2(b)
4261.2
4361.2

PERSONAL LEAVES (continued)

3. Any relative living in the employee's immediate household

At the employee's request, bereavement leave may be extended under personal necessity
leave provisions as provided in the section "Personal Necessity" below. (Education Code
44981, 45207)

Personal Necessity

Mote: Emplovees may use a maximum of seven days of accumulated personal illness/injury leave (sick
leave) for reasons of personal necessity pursuant to Education Code 44981 (certificated employees) and
45207 (classified employees). Pursuant to Education Code 44981 and 45207, a higher maximum may be set
for certificated and/or classified employees in their collective bargaining agreement or by Board resolution
for classified employees who are not covered by a collective bargaining agreement. Districts that have
established a maximum that is higher than seven days should modify the following paragraph accordingly.

Education Code 45207 clarifies that provisions pertaining to personal necessity leave also apply to districts
that have adopted the merit system for classified employees in accordance with Education Code 435240-
453320,

Employees may use a maximum of seven days of their accrued personal illness/injury leave
(sick leave) during each school year for reasons of personal necessity. (Education Code
44981, 45207)

feff 416l 143611 - Personal llness/Tnjury Leave)
feff 42611 - Personal liness/Infury Leave)

Acceptable reasons for the use of personal necessity leave include:

1. Death of a member of the employee's immediate family when the number of days of
absence exceeds the limits set by bereavement leave provisions (Education Code
44981, 45207)

2 An accident involving the employee or histher the employee's property, or the person

or property of a member of the employvee's immediate family (Education Code
44981, 45207)

Note: Pursuant to Education Code 44981, provides-that a certificated employee may use personal necessity
leave for the serious illness of a member of histher the employee's immediate family. The Board may extend
these provisions to classified employees under the authority granted to the Board by Education Code 45207,
Districts are cautioned to consult legal counsel regarding any interaction of Education Code provisions with
Labor Code 233, 245.5, and 246.5, as-amended-by-AB1522-{Ch 319 Statutes o£ 2014 which allow the use of
sick leave for the need of the employee or histher family member for the diagnosis, care, or treatment of an
existing health condition or for preventive care and which expand include in the definition of "family member”
te—inelude a regisiered domestic partner, grandparent, and sibling, See AR 4161.1/4361.1 - Personal
Iliness/Injury Leave and AR 4261.1 - Personal Hliness/Injury Leave,
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Also see AR 4161.8/4261.8/4361.8 - Family Care and Medical Leave for federal and state provisions related
to leaves for the birth, adoption, or foster placement of a new child; the care of a seriously ill child, parent,
or spousc/registered domestic partner; or the employee’s own serious health condition.

3. Illness, preventive care, or other need of a member of the employee's family, as
defined in Labor Code 245.5 (Education Code 44981; Labor Code 246.5)

foff d160 8/:4261 8/:4361 8 - Family Care and Medical Leave)

Note: Education Code 43207 provides that classified employees may use sick leave for required court
appearances, as provided in item #4 below, Circumstances under which employees may take time off, with
pay, for court appearances are described in the section on "Legal Duties" below.

4. A classified employee's appearance in any court or before any administrative tribunal
as a litigant, party, or witness under subpoena or other order (Education Code 45207)

| Mote: [tems #5 and #6 are optional and may be deleted or modified to reflect district practice. |

5. Fire, flood, or other immediate danger to the home of the employee
6. Personal business of a serious nature which the employee cannot disregard

Leave for personal necessity may be allowed for other reasons at the discretion of the
Superintendent or designee. However, personal necessity leave shall not be granted for
purposes of personal convenience, for the extension of a holiday or vacation, or for matters
which can be taken care of outside of working hours. The Superintendent or designee shall
have final discretion as to whether ex-net a request reflects personal necessity.

Mote: The following paragraph is optional. The district is prohibited from requiring employees to obtain
advance permission prior to taking leaves in certain situations. Pursuant to Education Code 44981 and
45207, the district may not require advance permission for leaves taken by classified employees for the
reasons specified in items #1-2 above and by certificated employees for the reasons specified in items #1-3
above. In addition, Labor Code 246.5 requires an employer to grant paid sick leave "upon the oral or written
request of an employee.” According to the Department of Industrial Relations, employers may nol require
advance notice when the need for the leave was unforeseeable, as in the case of unanticipated illness or a
medical emergency,

Also see AR 4161.8/4261.84361.8 - Family Care and Medical Leave for requirements pettaining lo
requests for leaves that gualify under the federal Family and Medical Leave Act (29 USC 2601-2654) or the
California Family Rights Act (Government Code 12945.1-12945.2), including provisions that allow
employees to provide notice as soon as practicable when 30-day advance notice is not practicable due to
lack of knowledge of the date the leave will be needed, a change in circumstances, or a medical emergency.
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Advance permission shall not be required of an employee in any case involving the death of a
member of the employee's immediate family, an accident involving the employee's person or
property or the person or property of a member of histher the employee's immediate family,
or the illness, preventive care, or other need of a member of the employee's family.
(Education Code 44981, 45207)

For any leave that is planned, or where the need for leave is foreseeable, an employee shall
notify the Superintendent or designee in advance. In all other circumstances, the employee
shall notify the Superintendent or designee of the need for the leave as soon as practicable.

Mote: Education Code 44981 and 45207 mandate the adoption of regulations requiring proof of personal
necessity and prescribing the manner of the required proof, The following paragraph may be revised to
specify the manner of prool required by the district.

After any absence due to personal necessity, the employee shall verify the absence by
submitting a completed and signed district absence form to histher the employee's
immediate supervisor.

Legal Duties

MNote: Pursuant to Education Code 44037, it is unlawful for the district or personnel commission to (1) adopt
any rule, regulation, or policy that encourages employees to seek exemption from jury duty; (2) dircetly or
indirectly solicit or suggest to any employee that he/she the employee seek exemption from jury duty: or (3)
discriminate against any employee with respect to assignment, employment, promotion, or in any other
manner because of histher the employee's service on a jury panel. However, the Board or personnel
commission may establish a rule providing that only a percentage of district stalT, which shall not be less
than two percent, shall be granted such leave with pay at any one time. The following section may be
revised to reflect district practice,

Labor Code 230 prohibits the discharge of or discrimination or retaliation against an employee for taking
time off for the activities specified in items #1-2 below.

An employee may take time off work in order to: (Labor Code 230)
k: Serve on an inguest jury or trial jury
2 Comply with a subpoena or other court order to appear as a witness

Notices, summons, and subpoenas for court appearances shall be submitted to the district
office when requesting leave.

A classified employee called for jury duty shall be granted leave with pay up to the amount
of the difference between histher the employee's regular carnings and any amount received
for jury fees. (Education Code 44037)
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Mote: The f'OllD'l;'l.f]'ﬂg optional paragraph is for use by districts that choose to provide leave of absence with
pay for certificated employees called for jury duty, as authorized by Education Code 44036, Districts that do
not grant such leave should delete this paragraph.

A certificated employee who is called for jury duty also shall be granted leave with pay up to
the difference between histher the employee's regular earnings and any jury fees helshe
received.

Note: The following paragraph is optional, Education Code 44036 allows the Board, at its discretion, to
provide paid leaves for employees to appear in court as witnesses other than as litigants or to respond to
orders from another governmental jurisdiction. Districts that do not grant such leave should delete this
paragraph.

An employee shall be granted leave with pay to appear in court as a witness other than a
litigant or to respond to an official order from another governmental jurisdiction for reasons
not brought about through the connivance or misconduct of the employee. Such an employee
shall receive the difference between histher the employee's regular earnings and any witness
fees hefshe received.

Leaves for Crime Victims for Judicial Proceedings

Note: Labor Code 23002 prohibits a district from taking adverse employment action against an employvee
who takes leave as described below.

An employee may be absent from work in order to attend judicial proceedings related to a
crime when he/she-the employee is a victim, or an immediate family member, registered
domestic partner, or child of a registered domestic partner of a victim, of any of the following
crimes: (Labor Code 230.2)

1; A violent felony as defined in Penal Code 667.5(c)

2 A serious felony as defined in Penal Code 1192.7(c)

¥ A felony provision of law proscribing theft or embezzlement

Mote: Pursuant to Labor Code 230.2, employees may use any of the types of leave listed in the following
paragraph, unless otherwise provided by a collective bargaining agreement, although a collective bargaining
agreement cannot diminish the entitlement of an emplovee.

For these purposes, the employee may use vacation, personal leave, personal illness/injury
leave, unpaid leave, or compensatory time off that is otherwise available to the employee.
(Labor Code 230.2)
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Prior to taking time off, an employee shall give histhersupervisor the Superintendent or
designee a copy of the notice of each scheduled proceeding that is provided by the
responsible agency, unless advance notice is not feasible. When advance notice is not
feasible or an unscheduled absence occurs, the employee shall, within a reasonable time after
the absence, provide documentation evidencing the judicial proceeding from the court or
government agency setting the hearing, the district attorney or prosecuting attorney's office,
or the victim/witness office that is advocating on behalf of the victim. (Labor Code 230.2)

The district shall keep confidential any records pertaining to the employee's absence from
work by reason of this leave. (Labor Code 230.2)

Leaves for Victims of Demestie VioleneeSexual-Assault-and-Stalking Crime or Abuse

Note: Labor Code 230 and 230.1 allow employees who are victims of domestic violence, sexual assault,
or stalking to use their available vacation, personal leave, or compensatory time off for the purposes
described in items #1-5 below and prohibit a district from taking adverse employment action against an
employee for taking leave for any of those purposes. Pursuant to Labor Code 23001, items #2-5 apply to
districts with 25 or more employees.

As amended by AB 2992 (Ch, 224, Statutes of 2020), Labor Code 230 and 230.1 expand these
provisions to include employees who are victims of a erime that caused physical injury, or mental
injury with a threat of physical injury, and employees whose immediate family member is deceased as
the direct result of a crime.

An employee who is a victim of domestic violence, sexual assault, or stalking, who is a
victim of a crime that caused physical injury or that caused mental injury with a threat
of physical injury, or whose immediate family member, as defined, is deceased as the
direct result of a crime as-defined-bylaw may use vacation, sick leave, personal leave, or
compensatory time off that is otherwise available to hisvther the employee underthe-terms-of
histher employment to attend to the following activities: (Labor Code 230, 230.1, 246.5)

E; Obtain or attempt to obtain any relief, including, but not limited to, a temporary
restraining order, restraining order, or other injunctive relief to help ensure the health,
safety, or welfare of the employee or histher the employee's child

2 Seek medical attention for injuries caused by demestie—vielenee—sexual-assaul—or

statking-crime or abuse
3. Obtain services from a domestic violence shelter, program, e¢ rape crisis center, or
victim services organization or agency as a result of demestie—vielenee—sexual

assault-erstalling the erime or abuse
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Obtain psychological counseling or mental health services related to an experience

ol demestie vieleneesexuabassanb-orstalking crime or abuse

Participate in safety planning and take other actions to increase safety from future

deomestie-vielencesexual-assauli-or-stalliing erime or abuse, including temporary or

permanent relocation

MNote: Pursuant to Labor Code 230, as amended by AB 2992, the following certification may include

documentation from a victim advoecate (defined as an individual, whether paid or serving as a

volunteer, who provides services to victims under the auspices or supervision of an agency or

organization that has a documented record of providing services to victims, a court, or a law

enforcement or prosecution agency) or any other form of documentation that reasonably verifies that

the crime or abuse occurred, including, but not limited to, a written statement signed by the employee
or by an individual acting on the employee's behalf.

Prior to taking time off, an employee shall give reasonable notice to histhersuperviser the
Superintendent or designee, unless advance notice is not feasible. When an unscheduled
absence occurs, the employee shall provide, within a reasonable period of time, certification
of the absence in the form of any of the following: (Labor Code 230, 230.1)

1.

A police report indicating that the employee was a victim of-demestieviolenee;

A court order protecting or separating the employee from the perpetrator of an-astef

domesteviolence—sexual-assauli—or-stalling; the crime or abuse, or other evidence

from the court or prosecuting attorney that the employee has appeared in court

Documentation from a domestic violence or sexual assault counselor as defined in
Evidence Code 1037.1 or 1035.2, licensed medical professional or health care
provider, vietim advocate, or counselor that the employee was undergoing treatment
or receiving services for physical or mental injuries or abuse resulting in

victimization from an-aet-ef-deomestievielence—sexual-assauli—or-stalling the crime

or abuse

Any other form of documentation that reasonably verifies that the c¢crime or
abuse occurred, including, but not limited to, a written statement signed by the
employee or by an individual acting on the employee's behalf certifying that the
absence is for a purpose authorized under Labor Code 230 or 230.1

The district shall maintain the confidentiality of such an employee to the extent authorized by
law. (Labor Code 230, 230.1)
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Note: Pursuant to Labor Code 23011, districts with 25 or more employees are required to notify their
employees of their rights under Labor Code 230 and 230.1. The district may use a form developed by
the Labor Commissioner for this purpose, available on the web site of the Department of Industrial
Relations, or may develop its own form that is substantially similar in content and clarity to the Labor
Commissioner's form. As amended by AB 2992, Labor Code 230.1 requires the Labor Commissioner
to revise the form by January 1, 2022, Until that form is revised, the district should update its form to
reflect current law.

The Superintendent or designee shall inform employees of their rights pursuant to
Labor Code 230 and 230.1 using a form developed by the Labor Commissioner or a
substantially similar form developed by the district. Such information shall be
provided to new employees upon hire and to other employees upon request. (Labor
Code 230.1)

fof. 4112.9/4212.94312.9 - Empfoyee Notifications)

Personal Leave for Child-Related Activities

Note: Pursuant to Labor Code 230.8, the following section apﬁj-i-és- to any district employing 25 or more
employees at the same location, A district with fewer than 25 employvees at the same location may use or

delete this section at ils dmn,uon B AU e R SatHes o S0P amendheddsabor - Code 2308

Pursuant to Labor Code 230.8, an employee who is discharged, threatened with discharge, demoted,
suspended, or otherwise discriminated against for using the leave is entitled to reinstatement and
reimbursement for lost wages and benefits, and an employer who willfully refuses to rehire, promote, or
otherwise reinstate such an employee is subject to a civil penalty equal to three times the amount of the lost
wages and benelits,

Any employee who is a parent/guardian of one or more children of an age to attend any of
grades K-12 or a program offered by a licensed child care provider may use up to 40 hours of
personal leave, vacation, or compensatory time off each school year in order to: (Labor Code
230.8)

1: Find, enroll, or reenroll histher a child in a school or with a licensed child care
provider or to participate in activities of the school or child care provider, provided
the employee gives reasonable advance notice of the absence. Time off for this
purpose shall not exceed eight hours in any calendar month.

2. Address a school or child care emergency, provided the employee gives notice. An
emergency exists when the child cannot remain in school or with a child care provider
due to one of the following circumstances:
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a. A request by the school or child care provider that the child be picked up
b. An attendance policy, excluding planned holidays. that prohibits the child

from attending or requires that the child be picked up from the school or child
care provider

C. Behavioral or discipline problems

d. Closure or unexpected unavailability of the school or child care provider,
excluding planned holidays

e A natural disaster, including, but not limited to, fire, earthquake, or flood

fcf 5148 - Child Care and Development)

ﬂd&@pﬁ%ﬁm&%&%ﬂ%hﬂmmmﬂwmu

For purposes of this leave, parent/guardian includes a parent, guardian, stepparent, foster
parent, grandparent, or person who stands in loco parentis to a child. (Labor Code 230.8)

Mote; Labor Code 230.8 provides that the employee may use time off without pay to the extent the district
makes it available. The following optional paragraph may be revised to reflect district practice.

In lieu of using vacation, personal leave, or compensatory time off, eligible employees may
take unpaid leave for this purpose.

If two or more parents/guardians of a child are employed at the same work site, this leave
shall be allowed for the parent/guardian who first gives notice to the district. Simultaneous
absence by another parent/guardian of the child may be granted by the Superintendent or
designee. (Labor Code 230.8)

Upon request by the Superintendent or designee, the employee shall provide documentation
from the school or licensed child care provider that he/she the employee engaged in
permitted child-related activities on a specific date and at a particular time. (Labor Code
230.8)

Service on Education Boards and Committees

Upon request, a certificated employee shall be granted up to 20 school days of paid leave per
school year for service performed within the state on any education board, commission,
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committee, or group authorized by Education Code 44987.3 provided that all of the
following conditions are met: (Education Code 44987.3)

L. The service is performed within the state.

¢ The board, commission, organization, or group inlorms the district in writing of the
service.

3. The board, commission, organization, or group agrees, prior to the service, to

reimburse the district, upon the district's request, for compensation paid to the
employee's substitute and for actual related administrative costs.

Employee Organization Activities

Mote:  The following optional section may be deleted by any district whose collective bargaining
agreements expressly provide for a paid leave of absence for participation in the activities described in this
section.

Education Code 44987 and 45210 provide that certificated and classified employees may take time off
without loss of compensation to serve as elected officers of their local, statewide, or national employee
organization. Following the district's payment to the employee for the leave of absence, the employee
organization must reimburse the district within 10 days after receiving the district's certification of payment
of compensation to the employee. This leave of absence is in addition to the release time granted o
representatives of an employee organization pursuant to Government Code 3543.1.

Upon request, any certificated or classilied employee shall be granted a leave of absence
without loss of compensation to serve as an elected officer of a district employee
organization or any statewide or national employee organization with which the employee
organization is affiliated. The leave shall include, but is not limited to, absence for purposes
ol attending periodie, stated, special, or regular meetings of the body of the organization.
(Education Code 44987, 45210)

fof. 4 140/4 240/ 340 - Bargaining Units)
foft 414374243 - Negotiations)

Note: Education Code 45210 requires districts to grant a paid leave ol absence to a reasonable number of
classified employees serving as unelected members of the employee organization or a statewide or national
public employee organization when the employee attends "important organizational activities authorized by
the public employee organization.” Compensation must include the required retirement fund contributions.
The employee will continue to earn full service credit during the leave and must pay member contributions
as specified. The maximum amount of service credit an employee may carn cannot exceed 12 years.
Education Code 45210 also requires that an employee organization provide reasonable notilication to the
district when requesting a leave of absence without loss of compensation for an employee.
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Upon request of an employee organization in the district or its state or national affiliate, a
reasonable number of unelected classified employees shall be granted a leave of absence
without loss of compensation for the purpose of attending important organizational activities
authorized by the organization. The employee organization shall provide reasonable
notification to the Superintendent or designee when requesting a leave of absence for
employees for this purpose. (Education Code 45210)

When leave is granted for any of the above purposes, the employee organization shall
reimburse the district within 10 days after receiving the district's certification of payment of

compensation to the employee. (Education Code 44987, 45210)

Religious Leave

Note: The following optional section is for use by any district that chooses to grant religious leave and may
be revised to reflect district practice. A district that does not grant such leave should delete this section.
However, the district should consult legal counsel before denying a request for religious leave since the
Constitution requires districts to provide "reasonable accommaodation” to employee religious practices.

The Superintendent or designee may grant an employee up to three days of leave per year for
religious purposes, provided that the leave is requested in advance and that it does not cause
additional district expenditures, the neglect of assigned duties, or any other unreasonable
hardship on the district.

Mote: The following optional paragraph reflects the California Supreme Court’s interpretation of Article |,
Section 8 of the California Constitution as stated in Rankin v. Commission on Professional Competence.

The Superintendent or designee shall deduct the cost of hiring a substitute, when required,
from the wages of the employee who takes religious leave.

No employee shall be discriminated against for using this leave or any additional days of
unpaid leave granted for religious observances at the discretion of the Superintendent or

designee.

Spouse on Leave from Military Deployment

Note; Military and Veterans Code 395.10 requires any district with 25 or more employees to allow up to 10
days of unpaid leave to an employee whose spouse is on leave from military deployment. A district with
fewer than 25 employees may use the following section at its discretion. In addition, 29 USC 2612
authorizes an employee to take up to 26 work weeks of unpaid military caregiver leave or up to 12 weeks of
"exigency" leave during a single 12-month period, as determined by the district; see AR
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An employee who works an average of 20 hours or more per week and whose spouse is a
member of the United States Armed Forces, National Guard, or reserves may take up to 10
days of unpaid leave during a period that histher the employee's spouse is on leave from
deployment during a military conflict, as defined in Military and Veterans Code 395.10.
(Military and Veterans Code 395.10)

Within two business days of receiving official notice that histher the employee's spouse will
be on leave from deployment, the employee shall provide the Superintendent or designee
with notice of histher the intention to lake the leave. The employee shall submit written
documentation certifying that histher the employee's spouse will be on leave from
deployment during the time that the leave is requested. (Military and Veterans Code 395.10)

Leave for Emergency Duty

Mote: Labor Code 230.3 prohibits a district from discharging or discriminating against an employee who
takes time off to perform emergency duty as specified below. Labor Code 230.3 defines emergency rescue
personnel as a member of a federal, state, local, or private fire department or agency, as well as a sheriff or
police department,

An employee may take time off to perform emergency duty as a volunteer firefighter, a
reserve peace officer, or emergency rescue personnel. (Labor Code 230.3)

MNote: Pursuant to Labor Code 230.4, a district with 50 or more employees must grant an employee who is a
volunteer firefighter, reserve peace officer, or emergency rescue personnel a leave ol absence lor up to 14
days per calendar year for training purposes. A district with fewer than 50 employees may use or delete this
paragraph at its discretion.

Any employee who performs duty as a volunteer firefighter, reserve peace officer, or
emergency rescue personnel shall be permitted to take temporary leaves of absence, not to
exceed an aggregate total of 14 days per calendar year, for the purpose of engaging in fire,
law enforcement, or emergency rescue training. (Labor Code 230.4)

Civil Air Patrol Leave

MNote: Labor Code 1500-1507 require a district with more than 15 employees to provide at least 10 days of
unpaid leave per vear, beyvond any leave otherwise available o employees, to employees who volunteer with
the Civil Air Patrol and are directed to respond to an emergency operational mission, as provided below.
Labor Code 503 specifies that a district may not require an employee to first exhaust all accrued vacation,
personal, sick, or any other available leave in order to use Civil Air Patrol leave.

[f the district chooses to offer more than 10 days of such leave per year or to provide paid leave, it should
modify the following paragraph accordingly. A district with 15 or fewer employees may use or delete this
section at its discretion.
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An employee may take up to 10 days of unpaid leave per calendar year, beyond any leave
otherwise available to him‘her—the employee, to respond to an emergency operational
mission of the California Civil Air Patrol, provided that the employee has been employed by
the district for at least a 90-day period immediately preceding the leave. Such leaves shall not
exceed three days for a single mission, unless an extension is granted by the governmental
entity authorizing the mission and is approved by the Superintendent or designee. (Labor
Code 1501, 1503)

The employee shall give the district as much advance notice as possible of the intended dates
of the leave. The Superintendent or designee may require certification from the proper Civil
Air Patrol authority to verify the eligibility of the employee for the leave and may deny the
leave if the employee fails to provide the required certification. (Labor Code 1503)

Legal Reference:
EDUCATION CODE
4403644037 Leaves of absence for fudicial and official appearances
44963 Power fo grant leaves of absence {ceriificaled)
440981 Leave of absence for personal necessity (certificated)
44085 Leave of absence due o death in immediate family (certificated)
44987 Service as officer of employee organization (certificated)
44087 3 Leave of absence to serve on certain boards, commissions, eic,
45190 Leaves of absence and vacations (classified)
45194 Bereavement leave of absence (classified)
43198 Effect of provivions authorizing leaves of absence
43207 Personal necessity {classified)
4321 Rervice as officer aof emplovee organization {classified)
43240-45320 Merit system, classified employees
EVIDENCE CODE
100352 Sex assauli couwnselor; definition
370 Domestic viodence counselor; definition

2072975 Registered domestic pariner righis, proteciions, and henefiis
GOVERNMENT CODE

3543.1 Release time for representatives of emplavee organizations
12045.1-12045.2 California Family Rights Act

230-230.2 Leave for victims of domestic violence, sexual assault, or specified felonies
2303 Leave for emergency personnel

2304 Leave for volunteer firefiphters

2308 Leave fo visit child's school

233 Miness af child, parent, spouse, domestic partner or domestic partner's child
234 Absence contrad policy

246.5 Paid sick days, prwrposes for use

F300-1507 Civil Air Patral leave

Legal Reference continued: (see next page)
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Legal Reference: {continued)
MILITARY AND VETERANS CODE
39310 Leave when spouse on leave from military deploymeni
PENAL CODE
6675 Vialent felony, defined
H92.7 Serious felony, defined
CALIFORNIA CONSTITUTION
Article I, Section 8 Religious discrimination
UNITED STATES CODE TITLE 20
2601-2654 Family and Medical Leave Act
UNITED STATES CODE, TITLE 42

2000d-2000d-7 Title VII, Civil Rights Act of 1964

Berkeley Council of Classified Employees v, Berkeley Unified School District, (2008) PERE Decision
No, 1954

Muanagement Resouwrces:
WER SITES
California Department of Industrial Relations: http:/eww,div.ca.gov
California Federation of Teachers: hitp:fwww.oft. org
California School Employees Association: htip://www,csea. com
California Teachers Association: hup:fiwww.cta.org
Public Employment Relations Board: hiip:/Awww. perb.ca gov
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Administrative Regulation

All Personnel AR 4161.8(a)
4261.8

4361.8
FAMILY CARE AND MEDICAL LEAVE

Mote: The following optional administrative regulation addresses mandatory subjects of bargaining. The
laws referenced in this regulation provide minimum amounts of leave which the district must grant its
employees if more generous benefits are not provided as part of its collective bargaining agreement. Any
covered subject that is already addressed in the district's collective bargaining agreements should be deleted
from this administrative regulation.

Both federal and state law provide for family care and medical leave (29 USC 2601-2654, the Family and
Medical Leave Act of 1993 (FMLA), and Government Code 12945 1-12945 2 the California Family Rights
Act{cfRAY). However, these laws do not always provide identical rights or operate in the same manner. For
example, pregnancy as a "serious health condition” is covered under FMLA but not under CFRA. Instead,
under Califernia state law, an employee who is disabled due to pregnancy, childbirth, or a related medical
condition is entitled to pregnancy disability leave (PDL) pursuant to Government Code 12945, Where there
is a difference between state and federal law, the law that grants the preatest benefits generally controls. In
those situations, legal counsel should be consulied as needed.

The district shall not deny any eligible employee the right to family care; or medical leave:

er-pregnaney-disabilityleave (PPL) pursuant to the Family and Medical Leave Act (FMLA):

or the Califormia Family Rights Act(CFRA), or leave for pregnancy disability pursuant to

California l"regnanqr [hsablllty Leave (PDL). ﬁpmmmmw

district shall not interfere with, restrain, or deny the exercise of an Empluyw 8§ rlght to
any such leave, nor shall the district discharge, an-emplevee-er discriminate against, or
retaliate against an employee himther for taking such leave, erfor-histher-opposition-to-er
challenge-of opposing or challenging any unlawful distriet-employment practice in relation
to any of these laws, or ferhistherinvelvement being involved in any related inquiry or
proceeding. (Government Code 12945, 12945.2; 2 CCR 11094; 29 USC 2615)

fof 4030 - Nondiscrimination in Emploviment)
foff 40032 - Reasonable Accommaodation)
fof 4033 - Lactation Accommodation)

Definitions

The words and phrases defined below shall have the same meaning throughout this
administrative regulation except where a different meaning is otherwise specified.

MNote: Government Code 129452, as amended .h_;,-' SB 1383 (Ch. 86, Statutes of Eﬂiﬂj, includes a child
of a registered domestic partner in the definition of "child” for purposes of CFRA leave,
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Child tsen-or—daughiter) means a biological, adopted, or foster child; a stepchild; a legal
ward; or a ehild person to whom the employee stands in loco pareniis-as-tong-as-the-child-is
under18-years-of-age-or-anadult dependentchild. For purposes of CFRA leave, child also
includes a child of a registered domestic partner. (Government Code 12945.2; 2 CCR
11087; 29 USC 2611)

Eligible employee, for FMLA and CFRA purposes, means an employee who has been
employed with the district for at least 12 months and who has at least 1,250 hours of service
with the district during-the-previeus—{2-menth-peried during the 12 months immediately
preceding the leave. However, these requirements shall not apply when an employee applies
for PDL. (Government Code 12945.2: 2 CCR 11087; 29 USC 2611; 29 CFR 825.110)

Eligible family member means an employee's child, parent, or spouse. For purposes of
leave to care for a family member with a serious health condition pursuant to CFRA,
eligible family member includes an employee's child, parent, spouse, registered domestic
partner, grandparent, grandchild, or sibling. (Government Code 12945.2; 2 CCR
11087; 29 USC 2612)

Employee disabled by pregnancy means an employee whose health care provider states that
the employee is: (2 CCR 11035)

M Unable because of pregnancy to perform any one or more of the essential functions of
the job or to perform any of them without undue risk to the employee or other persons
or to the pregnancy's successful completion

2 Suffering from severe "morning sickness" or needs to take time off for prenatal or
postnatal care, bed rest, gestational diabetes, pregnancy-induced hypertension,
precclampsia, postpartum depression, childbirth, loss or end of pregnancy, recovery
from childbirth or loss or end of pregnancy, or any other pregnancy-related condition

Parent means a biological, foster, or adoptive parent; a stepparent; a legal guardian; or
another person who stood in loco parentis to the employee when the employee was a child.
Parent does not include a spouse's parents. (Government Code 12945.2; 2 CCR 11087; 29
USC 2611; 29 CFR 825.122)

employee's grandparent, grandchild, sibling, and registered domestic partner with a serious health condition

Mote:  For purposes of CFRA leave, Government Code 129452, as amended by SB 1383, includes an
as one for whom an employee may take family care and medical leave.
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FAMILY CARE AND MEDICAL LEAVE (continued)

Serious health condition means an illness, injury (including, but not limited to, on-the-job
injuries), impairment, or physical or mental condition of the employee or an eligible family
member of the employee histher—ehild—parent—er—speuse; that involves either ef-the
follewing inpatient care or continuing treatment, including treatment for substance
abuse, as follows: (Government Code 12945.2; 2 CCR 11087, 11097; 29 USC 2611, 2612;
29 CFR 825.113-825.115)

1. Inpatient care in a hospital, hospice, or residential health care facility, any subsequent
treatment in connection with such inpatient care, or any period of incapacity

A person is considered an inpatient when formally admitted to a health care facility
formatly—admits—him/her—to—thefaeility with the expectation of that—he/she—will
remaining overnight and occupying a bed, even if it later develops that the person can
be discharged or transferred to another facility and does not actually remain
overnight,

Incapacity means the inability to work, attend school, or perform other regular daily
activities due to a serious health condition, its treatment, or the recovery that it
requires.

> Continuing treatment or continuing supervision by a health care provider, including
one or more of the following:

a. A period of incapacity of more than three consecutive full days

b. Any period of incapacity or treatment for such incapacity due to a chronic
serious health condition

C. Any period of incapacity due to pregnancy or for prenatal care under FMLA

d. Any period of incapacity which is permanent or long term due to a condition
for which treatment may not be effective

e. Any period ol absence to receive multiple treatments, including recovery, by a
health care provider

Spouse means a partner in marriage as defined in Family Code 300, including same sex
partners in marriage ef. For purposes of CFRA leave, spouse also includes a registered
domestic partner within the meaning of Family Code 297-297.5. (Family Code 297, 297.5,
300; 2 CCR 11087; 29 CFR 825.122)
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FAMILY CARE AND MEDICAL LEAVE (continued)

Eligibility

Mote: Pusuantto Govemman; Code 12945.2 and 29 USC 2611-2612; require a district is-required to grant
family care and medical leave to an eligible employee for any of the reasons stated below. These
requirements geperatly apply to all public agencies regardless of the number of employees.-eireumstances

where the districeemploys—30-ormore—emploveeswithin 73 wiles ol the worksite where the employee
requesting the leave-is-emploveds

GB’EH“‘HEH{_GQ S S I A T4 TR TETS S ' = - :-::- i 2 & a PR a iy L ek e e e
figible emplovee who-is-not-povered-by Mo CE A when-the—district-emplovs- 20-49
employees-within-75-miles-of the-worksite where theempleyee requesting the leave isemployed:

The district shall grant FMLA or CFRA leave to eligible employees for any of the following
reasons: (Government Code 12945.212945.6; 29 USC 2612; 29 CFR 825.112, 825.126,
825.127)

L The birth of a child of the employee or placement of a child with the employee in
connection with the employee's adoption or foster care of the child (parental leave)

2 To care for t-h&em-gleyee&—elﬂd—paﬁe&t—er—spﬁuae the employee's eligible family

member with a serious health condition

3. The employee's own serious health condition that makes the employee himther
unable to perform one or more essential job functions of histher the position

MNote: Pursuant to 29 CFR 825,126, FMLA military family leave is available to any eligible employee for a
qualifying exigency while the employee's spouse, sen-daughter-child, or parent who is a military member is
on covered active duty during deployment to a foreign country. Government Code 12945.2, as amended
by 5B 1383, provides exigency leave under CFRA for an employee whose registered domestic partner
is on active duty, For requirements related to qualifying exigency leave, see the section "Military Family
| Leave Resulting from Qualifying Exigencies” below.

4, Any qualifying exigency arising out of the fact that the employee's spouse, child, e
parent, or, for CFRA leave only, a registered domestic partner, is a military
member on covered active duty or call to covered active duty (or has been notified of
an impending call or order to covered active duty)

Note: Pursuant to 29 CFR 825.127, military caregiver leave is available to any e_!ig[ble employee who is a
family member of a covered servicemember with a serious injury or illness. For requirements related to
military caregiver leave, see the section on "Military Caregiver Leave" below.

& To care for a covered servicemember with a serious injury or illness if the covered
servicemember is the employee's spouse, child, parent, or next of kin, as defined



AR 4161.8(e)
4261.8
4361.8

FAMILY CARE AND MEDICAL LEAVE (continued)

Note: Under federal law, pregnancy as a "serious health condition” is covered as part of FMLA leave.
However, disability due to pregnancy is explicitly excluded from coverage under CFRA (2 CCR 11093).
Instead, pursuant to Government Code 12926 and 129435, any California employee who is "disabled because
af pregnancy, childbirth, or related medical conditions" is entitled to unpaid PDL of up to four months if the
employer has five or more employees, Therefore, such an emplovee is entitled to up to four months of PDL
and an additional 12 weeks of CFRA leave following the birth of the child,

Additionally, pursuant to 2 CCR 11037, PDL is not subject to eligibility requirements for other FMLA and
CFRA leaves, such as minimum hours worked or length of service,

In addition, the district shall grant PDL to any employee who is disabled by pregnancy,
childbirth, or other related medical condition. {(Government Code 12945; 2 CCR 11037)

Terms of Leave

Mote: Leaves common to CFRA and FMLA run concurrently so that total leave to which an employee is
entitled would be 12 work weeks. However, when they do not run concurrently, an employee may be
eligible for up to 12 work weeks under both CFRA and FMLA, for a total of 24 work weeks.

An eligible employee shall be entitled to a total of 12 work weeks of FMLA or CFRA leave
during any 12-month period, except in the case of leave to care for a covered servicemember
as provided under "Military Caregiver Leave" below. To the extent allowed by law, CFRA
and FMLA leaves shall run concurrently. In circumstances where the leaves do not run
concurrently under the law, the employee may take up to 12 work weeks for both
CFRA and FMLA, for a total of 24 work weeks. (Government Code 12945.2; 29 USC
2612)

MNote: To determine the |2-month period in which the leave entitlement occurs, the district may use any of
the methods identified in 29 CFR 825200 and specified in options #1-4 below. However, a district may
choose not to use any of these options and may instead choose some other fixed 12-month period.
Whichever option is selected, it must be applied uniformly to all employees. [ the district fails 10 select
a method for calculating the 12-month period, the method that provides the most beneficial outcome for the
employee will be used. Pursuant to 2 CCR 11090, if the district decides to change the calculation method, it
must provide at least 60 days' notice to all employees.

This 12-month period shall be measured forward from the date the employee's first family
care and medical leave begins. (29 CFR 825.200)
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[n addition, any employee who is disabled by pregnancy, childbirth, or other related
condition shall be entitled to PDL for the period of the disability not to exceed four months.
For a part-time employee, the four months shall be calculated on a proportional basis.
(Government Code 12945; 2 CCR 11042)

Mote: While leaves common o CFRA and FMLA run concurrently, PDL is separate and distinet from
CFRA leave. Consequently, pursuant to 2 CCR 11046, an employee who is "disabled by pregnancy” may be
entitled to up to four months of PDL, followed by 12 work weeks of CFRA leave for the birth of the child
(baby bonding). Determining which leaves run concurrently is a complex endeavor and districts should
consult legal counsel as needed.

PDL shall run concurrently with FMLA leave for disability caused by an employee's
pregnancy. At the end of the employee's FMLA leave for disability caused by pregnancy, or
at the end of four months of PDL, whichever occurs first, a CFRA-eligible employee may
request to take CFRA leave of up to 12 work weeks, for the reason of the birth of a child or
to bond with or care for the child. (Government Code 12945, 12945.2; 2 CCR 11046, 11093)

Leave taken for the birth or placement of a child must be concluded within the 12-month
period beginning on the date of the birth or placement of the child. Such leave does not need
to be taken in one continuous period of time. (2 CCR 11090; 29 USC 2612)

of a child to a combined total of 12 work weeks when both parents work for the district, was repealed
by SB 1383, thereby allowing both parents to take up to 12 work weeks of leave for this purpose.
Although 29 USC 2612 allows the distriet to limit the aggregate number of work weeks of leave to
which two parents may be entitled when both parents work for the distriet, such leave is covered
under both FMLA and CFRA and state law prevails sinec it provides greater rights to employees. The
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Each eligible employee shall be granted up to 12 work weeks for family care and
medical leave related to the birth or placement of a child, regardless of whether both

parents of the child work for the district. Fhis—restrietion—shall-apply—regardless—of-the
@M—ﬁﬂﬁﬂ&««&ﬁ-h@%h—p&?&ﬂﬂ—;e}ahemmp— Government-Code 120452 12045.6; 2-CCR

Use/Substitution of Paid Leave

Mote: The district may require emplovees (Option 1) or employees may elect (Option 2) to use paid leave
during an otherwise unpaid portion of CFRA or FMLA leave or PDL. Pursuant to 2 CCR 11044 and 11092,
the district may only require an emplovee to use sick leave if the leave is for the employee's own serious
health condition or for PDL, unless mutually agreed to by the district and the employee. The-distriet-and
MW%%W%WW%FM%FHW
At LA leawe,

During the any otherwise unpaid period of PDL or any FMLA or CFRA leave, the
employee may elect to use histher accrued vacation leave, acerved-sielleave: or any other
paid time off negotiated with the district that the employee he/she is eligible to use. If the
leave is for the employee's own serious health condition or PDL, the employee may also
elect to use accrued sick leave during the period of leave. (Government Code 12945,
12945.242945:6; 2 CCR 11044; 11092; 29 USC 2612)

| Mote: The following paragraph is for use with either option above. |

The district and employee may also regeHatetor—the—employvee’s come to agreement

regarding the use of any additional paid or unpaid time off instead of using the employee's
CFRA leave. (2 CCR 11092)
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feft dldiia2d] - Callective Bargaining Agreement)
fef. 4161/4261/436] - Leaves)

fefl 4164 14361 1 - Personal Hiness/Injury Leave)
fef. 42611 - Personal [iiness/Infury Leave)

Intermittent Leave/Reduced Work or Leave Schedule

PDL and family care and medical leave for the serious health condition of an employee or
histher-ehildparent—er-spouse eligible family member may be taken intermittently or on a
reduced work or leave schedule when medically necessary, as determined by the health care
provider of the person with the serious health condition. However, the district shall limit
leave increments to the shortest period of time that the district's payroll system uses to
account for absences or use of leave provided it is not to be greater than one hour.
(Government Code 12945.2; 2 CCR 11042, 11090; 29 USC 2612)

fof 4113 4/4213.4/4313.4 - Temporary Modified Lighi-Duty Assignment)

MWote: Pursuant to 2 CCR 11090, the minimum duration of CI-’RA_pa_r'enra] leave for the birth, adoption, or
loster care placement of a child is generally two weeks., However, the district must grant a request for
CFRA leave of less than two weeks duration on any two occasions and may grant additional requests.

The basic minimum duration of leave for the birth, adoption, or foster care placement of a
child shall be two weeks. However, the district shall grant a request for such leave of less
than two weeks on any two occasions. (2 CCR 11090; 29 USC 2612)

The district may require an employee to transfer temporarily to an available alternative
position under any of the following circumstances: (2 CCR 11041, 11090; 29 USC 2612)

1. The employee needs intermittent leave or leave on a reduced work schedule that is
foreseeable based on a planned medical treatment for the employee or family
member.

Mote: Pursuant to 2 CCR 11041, the district must accommodate the transfer request of a pregnant employee
to the same extent that it accommodates transfer requests for other temporarily disabled employees.

P A medical certification is provided by the employee's health care provider that,
because of pregnancy, the employee has a medical need to take intermittent leave or
leave on a reduced work schedule.

3. The district agrees to permit intermittent leave or leave on a reduced work schedule
due to the birth, adoption, or foster care placement of the employee's child.
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The alternative position must have equivalent pay and benefits and must better accommodate
recurring periods of leave than the employee's regular job, and the employee must be
qualified for the position. Transfer to an alternative position may include altering an existing
job to better accommodate the employee’s need for intermittent leave or a reduced work or
leave schedule. (2 CCR 11041, 11090; 29 USC 2612)

Request for Leave

Mote: Pursuant to 2 CCR 11030 and | 1091, an employee is required to notify the district of the need to take
PDL or family care and medical leave. The employee must provide at least verbal notice sufficient to make
the district aware that the employee needs qualifying leave, and the anticipated timing and duration of the
leave. However, the employee does not need to assert rights under CFRA or FMLA or even mention CFRA
or FMLA 10 meel the notice requirement, but must state the reason the leave is needed. [T there is a question
about whether leave is FMLA/CFRA qualifying or if the district is considering denying CFRA leave based

The district shall consider an employee's request for PDL or family care and medical leave
only if the employee provides at least verbal notice sufficient to make the district aware of
the need to take the leave and the anticipated timing and duration of the leave. (2 CCR
11050, 11091)

For family care and medical leave, the employee need not expressly assert or mention
FMLA/CFRA to satisfy this requirement. However, the employee hefshe must state the
reason the leave is needed (e.g., birth of child, medical treatment). If more information is
necessary to determine whether the employee is eligible for family care and medical leave,
the Superintendent or designee shall inquire further and obtain the necessary details of the
leave to be taken. (2 CCR 11091)

The district shall respond to requests for leave as soon as practicable, but no later than five
business days after receiving the employee's request. (2 CCR 11091)

Mote: Both 29 CFR 825300 and 2 CCR 11091 require the district to provide aﬁen—*lp_ioy_ee with notice of the
designation of leave as either qualifying for CFRA or FMLA protection. See section entitled "Motifications”
below for further requirements of this "designation notice” as well as other required notifications.

Pursuant to 2 CCR 11091, an employee has the ebligation to respond to questions designed to determine
whether an absence is potentially CFRA qualifying. If the district is unable to determine whether requested
leave is CFRA qualifying because of employee's refusal to respond to its inguiries, the employee may be
denied CFRA protection.

Based on the information provided by the employee, the Superintendent or designee shall
designate the leave, paid or unpaid, as FMLA/CFRA qualifying leave and shall give notice of
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such designation to the employee. Failure of an employee to respond to permissible inquiries
regarding the leave request may result in denial of CFRA protection if the district is unable to
determine whether the leave is CFRA qualifying. (2 CCR 11091; 29 CFR 825.300)

Mote: Pursuant to 2 CCR 11091, the district may require an employee to provide at least 30 {h}rs advance
notice of the need for family care and medical leave, if the need is foreseeable. If the district requires such
advance notice from employees, then the district's notification of FMLA/CFRA rights must so specify; see
section below entitled "Motifications."

Pursuant to 2 CCR 11030, an employee requesting PDL is required to provide the district at least 30 days
| advance notice if the need for PDL is foreseeable,

When an employee is able to foresee the need for PDL or family care and medical leave at
least 30 days in advance of the leave, the employee shall provide the district with at least 30
days advance notice before the leave. When the 30 days' notice is not practicable because of
a lack of knowledge of when leave will be required to begin, a change in circumstances, a
medical emergency, or other good cause, the employee shall provide the district with notice
as soon as practicable. Failure of an employee to provide required notice may result in a
denial of leave. (2 CCR 11050, 11091)

In all instances, the employee shall consult with the Superintendent or designee and make a
reasonable effort to schedule, subject to the health care provider's approval, any planned
appointment or medical treatment or supervision so as to minimize disruption to district
operations. (Government Code 12945.2; 2 CCR 11050, 11091)

Certification of Health Condition

Mote: The following optional section is for use by districts that require an employee to submit a medical l

certification of the need for leavﬁnaleng—m%h—the—wml—fea—%m family care and medical leave for

histher an employee's own serious health condition or to care for a-the employee's eligible family member
ehild—parent—er-spouse with a serious health condition, In order to help avoid claims of discrimination, the
district should generally treat all such employees uniformly; thus, districts using this section should request
a medical certification from all such employees.

Districts requiring written medical certification from employees whe—requestreasenable—accommedation;
wansfer-or-disability-leave-becavse-of pregnaney-may develop their own form, utilize one provided by the

employee's health care provider, or use the form provided in 2 CCR Ho50-e¢ 11097 as-applicable.

Within five business days of an employee's request for family care and medical leave for

histher—own—orhisther—child's—parent's—orspouse’s the serious health condition of the

employee or an eligible family member, the Superintendent or designee shall request that
the employee provide certification by a health care provider of the need for leave. Upon
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receiving the district's request, the employee shall provide the certification within 15
calendar days, unless either the Superintendent or designee provides additional time or it is
not practicable under the particular circumstances, despite the employee's diligent, good faith
efforts. (2 CCR 11087, 11091; 29 CFR 825.305)

The certification shall include the following: (Government Code 12945.2; 2 CCR 11087; 29
USC 2613)

I The date on which the serious health condition began

& The probable duration of the condition

Mote: [tem #3 below addresses an eligible emplovee's request for leave to care for hﬁﬂ%ehﬂd—pamﬂ—w

spouse-an eligible family member. In such a case, 2 CCR 11087 provides that the health care provider's

certification need not identify the serious health condition involved. The U.S. Department of Labor

(DOL) provides a form, Certification of Health Care Provider for Family Member's Serious Health

Condition under the Family and Medical Leave Act, that districts may use for this purpose to avoid
unauthorized disclosure of the serious health condition.

3. If the employee is requesting leave to care for achild—parent—orspouse an eligible
family member with a serious health condition, both of the following:

a. Statement that the serious health condition warrants the participation of the
employee to provide care, such as by providing psychological comfort,
arranging for third party care, or directly providing or participating in the

medical care of the—ehild—parent—or—spouse the eligible family member

during a period of the treatment or supervision

b. Estimated amount of time the health care provider believes the employee
needs to care for the ehild—parentorspouse-eligible family member
4. If the emplovee is requesting leave because of the employee's histher own serious

health condition, a statement that due to the serious health condition, the employee
he/she is unable to work at all or is unable to perform one or more essential job

functions of the position efhistherjob

5. [T the emplovee is requesting leave for intermittent treatment or on a reduced work or
leave schedule for planned medical treatment, a statement of the medical necessity for
the leave, the dates on which treatment is expected to be given, the duration of such
treatment, and the expected duration of the leave
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Mote:  Government Code 12940 and other provisions of the California Genetic  Information
Mondiscrimination Act of 2011 prohibit an employer from requesting-er-requiring-genetie-information-of
emplevees—or—famib—members-of-emplovees—unless—specificalhy-authorized-by-law-making a non-job
related inquiry into an employee's genetic information. A district which believes that an employee’s
leave may require obfaining this information should consult with legal counsel.

The Superintendent or designee shall not request any genetic information related to an
employee except as authorized by law in accordance with the California Genetic Information
Nondiscrimination Act of 2011, (Government Code 129440)

When an employee has provided sufficient medical certification to enable the district to
determine whether the employee's leave request is FMLA/CFRA-eligible, the Superintendent
or designee shall notify the employee within five business days whether the leave is
FMLA/CFRA-eligible, The Superintendent or designee may also retroactively designate
leave as FMLA/CFRA leave as long as appropriate notice is given to the employee and there
is no harm or injury to the employee. (2 CCR 11091; 29 CFR 825.301)

If the Superintendent or designee doubts-has a good faith objective reason to doubt the
validity of a certification that accompanies a request for leave for the employee's own serious
health condition, the Superintendent or designee he/she may require the employee to obtain
a second opinion from a district-approved health care provider, at district expense. If the
second opinion is contrary to the [irst, the Superintendent or designee may require the
employee to obtain a third medical opinion from a third health care provider approved by
both the employee and the district, again at district expense. The opinion of the third health
care provider shall be final and binding. (Government Code 12945.2: 2 CCR 11091; 29 USC
2613)

Certification for PDL

Note: The following optional section is for use by districts that require an employee to submit a medical
certification of the need for leave along with the request for PDL. Districts requiring written medical
certification from employees who request reasonable accommodation, transfer, or disability leave because of
pregnancy-may develop their own form, utilize one provided by the employee’s health care provider, or use

the form provided in 2 CCR 110306 HO9as-appheable.

Eer—PPL—tThe Superintendent or designee shall request that the an employee who is
requesting PDL provide certification by a health care provider of the need for leave at the
time the employee gives notice of the need for PDL, or within two business days of giving
the notice. If the need for PDL is unforeseen, the Superintendent or designee shall request the
medical certification within two business days after the leave commences. The
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Superintendent or designee may request certification at some later date if the
Superintendent or designee heishe has reason to question the appropriateness of the leave
or its duration. (2 CCR 11050)

For PDL that is foreseeable and for which at least 30 days' notice has been given, the
employee shall provide the medical certification before the leave begins. When this is not
practicable, the employee shall provide the certification within the time frame specified by
the Superintendent or designee which must be at least 15 calendar days after the request,
unless it is not practicable under the particular circumstances despite the employee's diligent,
good faith efforts. (2 CCR 11050)

Medical certification for PDL purposes shall include a statement that the employee needs to
take the leave because the employee is disabled by pregnancy, childbirth, or a related medical
condition, the date on which the employee became disabled because of pregnancy, and the
estimated duration of the leave, (2 CCR 11050)

If additional PDL or family care and medical leave is needed when the time estimated by the
health care provider expires, the district may require the employee to provide recertification
in the manner specified for the leave. (Government Code 12945.2; 2 CCR 11050; 29 USC
2613)

NHWWM—M—W&B%H—MM&H&M

Release to Return to Work

Note:  The following optional section is for use by districts that choose to require a retun-to-work
certification and may be modified to list the specific positions for which certification is required. Pursuant to
2 CCR 11091, the district may require an employee to submit a return-to-work certification from the
employee's histher health provider, stating that the employee he/she is able to return to work. However, this
requirement may only be made if the district has a uniformly applied practice of requiring such releases
when employees return to work after illness, injury, or disability, the any fitness-for-duty examination is job
related and consistent with business necessity, and the practice is not forbidden by its collective bargaining
agreement. 2 CCR 11050 has similar requirements when an employee is returning to work after PDL.
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Pursuant to 29 CFR 825312, when the health care provider certifies that the employee is able to resume
work, the district may also require the health care provider to address the employee's ability to perform the
essential functions of the job, If such a requirement is imposed, then the district must provide the employee
with a list of the employee's essential job functions efhistherjob with the "designation notice"; see section
entitled "Notifications" below.

Upon expiration of an employee's PDL or family care and medical leave taken for the
employee's histher own serious health condition, the employee shall present certification
from the health care provider of the employee's ability that-he/she-able to resume work. The
certification shall address the employee's ability to perform the essential job functions of

histherjeb-the position.
fofl 4112.4/4212.4/4312 4 - Health Examinations)

Rights to Reinstatement

Mote: Pursuant to Government Code 129452, 2 CCR 11043 and 11089, and 29 USC 2614, an employee on
PDL or family care and medical leave has the right to be reinstated to the same or a comparable position
upon when-heishe returns from such leave. However, such an employvee has no greater right Lo reinstatement
or other benefits than the employee he/she would have ifhe/she—had-been—continuousiv—employed
employment had been continuous. In-addition—in-eertain-sivations-deseribed-below-the-district-may-be
relieved-of the-eblicationtoreinstate-an-emplovee—As amended by SB 1383, Government Code 129452

eliminates the district's authority to deny reinstatement of a "key employee' in certain situations,

Upon granting an employee's request for PDL or FMLA/CFRA leave, the Superintendent or
designee shall guarantee to reinstate the employee in the same or a comparable position when
the leave ends. (Government Code 12945.2; 2 CCR 11043, 11089; 29 USC 2614)
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fof. 41173 - Personnel Reduction)
fofl 42173 - Layoffi Rehire)

The district may alse refuse to reinstate an employee to the same or a comparable position if’
the FMLA/CFRA leave was {raudulently obtained by the employee. (2 CCR 11089; 29 CFR
825.216)

The district may refuse to reinstate an employee to the same position after taking PDL if, at
the time the reinstatement is requested, the employee would not otherwise have been
employed in that position for legitimate business reasons unrelated to the emplovee's PDL.
(2 CCR 11043)

Maintenance of Benefits/Failure to Return from Leave

During the period when an employee is on PDL or family care and medical leave, he/she the
employee shall maintain histher employee status with the district and the leave shall not
constitute a break in service for purposes of longevity, seniority under any collective
bargaining agreement, or any employee benefit plan. (Government Code 12945.2; 2 CCR
11092; 29 USC 2614)

Mote: Pursuant to 2 CCR 11044 and | 1092, the time that the district maintains and pays for group health
coverage during PDL shall not be used to meet its obligation to pay for 12 weeks of group health coverage
during leave taken under CF'RA, even where the district designates the PDL as FMLA or CFRA leave. The
entitlements to employer-paid group health coverage during PDL and during CFRA are two separate and
distinct entitlements.

For up to a maximum of four months for PDL and 12 work weeks for other family care and
medical leave, the district shall continue to provide an eligible employee the group health
plan coverage that was in place before the employee he/she took the leave. The employee
shall reimburse the district for premiums paid during the leave if the employee heishe fails to
return to district employment after the expiration of all available leaves and the failure is for
a reason other than the continuation, recurrence, or onset of a serious health condition or
other circumstances beyond the employee's histher control. (Government Code 12945.2; 2
CCR 11044, 11092; 29 USC 2614; 29 CFR 825.213)

fof. 4 154/4254/4354 - Health and Welfare Benefits)
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In addition, during the period when an employee is on PDL or family care and medical leave,
the employee shall be entitled to continue to participate in other employee benefit plans
including life insurance, short-term or long-term disability insurance, accident insurance,
pension and retirement plans, and supplemental unemployment benefit plans to the same
extent and under the same conditions as would apply to an unpaid leave taken for any other
purpose. However, for purposes of pension and retirement plans, the district shall not make
plan payments for an employee during any unpaid portion of the leave period and the leave
period shall not be counted for purposes of time accrued under the plan. (Government Code
12945.2: 2 CCR 11044, 11092)

Military Family Leave Resulting from Qualifying Exigencies

Mote: The following optional section reflects 29 USC 2611 and 2612 which authorize an eligible employee
to take up to 12 work weeks of unpaid FMLA leave to attend to an "exigency" arising out of the fact that the
employee's spouse, child, or parent is on active duty or on call to active duty status in the MNational Guard or
Reserves, or is a member of the regular Armed Forces on deployment to a foreign country. Pursuant to
Government Code 12945.2, as amended by SB 1383, an employee may take unpaid leave under CFRA
to attend to an exigency involving the employee's registered domestic partner,

Pursuant to 29 CFR 825.200, an employee is entitled to 12 work weeks of qualifying exigency leave during
each 12-month period established by the district see section entitled "Terms of Leave" above. According to
the-bhi-Department-of-Labors{DOLY DOL's Military Family Leave Provisions of the FMLA Frequently
Asked Questions and Answers, an employee may take all 12 weeks of histher-FMLA leave entitlement as a
qualifying exigency leave or take a combination of the 12 weeks of leave for both qualifying exigency leave
and other FMLA leave, such as leave for a serious health condition.

Because-CFRA-dossnot
leawve.

An eligible employee may take up to 12 work weeks of unpaid FMLA/CFRA leave, during
each 12-month period established by the district in the section entitled "Terms of Leave"
above, for one or more qualifying exigencies while histher the employee's child, parent, e+
spouse, or, for purposes of CFRA leave, registered domestic partner, who is a military
member is on covered active duty or on call to covered active duty status. (Government
Code 12945.2; 29 USC 2612; 29 CFR 825.126)

Covered active duty means, for members of the Regular Armed forces, duty during the
deployment of a member of the regular Armed Forces to a foreign country o+ and, for
members of the Reserve components of the Armed forees, duty during the deployment of
a member of the National Guard or Reserves to a foreign country under a call or an order to
active duty in support of a contingency operation pursuant to law. Deployment to a foreign
county includes deployment to international waters. (29 USC 2611; 29 CFR 825.126)
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Mote: Pursuant to 29 CFR 825.126, a "qualifying exigency" may include "any-other events" agreed to by
the district and the emplovee. As an example of such other event, DOL's Military Family Leave Provisions
of the FMLA Frequently Asked Questions and Answers and the California Department of Human

Resources' Questions and Answers - Military Family Leave - FMLA list leave to spend time with the
military member either prior to or post deployment or to attend to houschold emergencies that would
normally have been handled by the military member.

Qualifving exigencies include time needed to: (29 CFR 825.126)

1.

9.

Address issues arising from short notice deployment of up to seven calendar days
from the date of receipt of call or order of short notice deployment

Attend military events and related activities, such as any official ceremony or family
assistance program related to the covered active duty or call to covered active duty
status

Arrange child care or attend school activities arising from the covered active duty or
call to covered active duty, such as arranging for alternative child care, enrolling or

transferring a child to a new school, or attending meetings

Make or update financial and legal arrangements to address a military member's
absence

Attend counseling provided by someone other than a health care provider

Spend time (up to 15 ealendar days of leave per instance) with a military member
who is on short-term, temporary, rest and recuperation leave during deployment

Attend to certain post-deployment activities, such as arrival ceremonies or
reintegration briefings

Care for a military member's parent who is incapable of self-care when the care is
necessitated by the military member's covered active duty

Address any other event that the employee and district agree is a qualifying exigency

The employee shall provide the Superintendent or designee with notice of the need for the
qualifying exigency leave as soon as practicable, regardless of how far in advance such leave
is foreseeable. (29 CFR 825.302)



AR 4161.8(r)
4261.8
4361.8

FAMILY CARE AND MEDICAL LEAVE (continued)

Mote: The district may require the employee to provide certification of the qualifying exigency containing
the information specified in 29 CFR 825.309. A form has been developed by DOL for this purpose and is
available on its web site.

The following paragraph is optional and should be deleted by those districts that do not reguire such
documentation. In order to help avoid claims of discrimination, the district should generally treat all
employees uniformly; thus, districts using this paragraph should request certification from all employees
requesting such leave.

An employee who is requesting leave for qualifying exigencies shall provide the
Superintendent or designee with a copy of the military member's active duty orders, or other
documentation issued by the military, and the dates of the service. In addition, the employee
shall provide the Superintendent or designee with certification of the qualifying exigency
necessitating the leave. The certification shall contain the information specified in 29 CFR
825.309,

The employee's qualifying exigency leave may be taken on an intermittent or reduced work
or leave schedule basis. (29 CFR 825.302)

Mote:  Pursuant to 29 USC 2612 and 29 CFR 825207, the district has the option to require or give
employees discretion to use paid leave when taking FMLA/CFRA leave; see Options | and 2 in the section
entitled "Use/Substitution of Paid Leave" above. Whichever option is selected by the district with regards to
FMLA/CFRA leave is also applicable to qualified exigency leave,

During the period of qualified exigency leave, the district's rule regarding an employee's use
of histher accrued vacation leave and any other accrued paid or unpaid time off, as specified
in the section "Use/Substitution of Paid Leave" above, shall apply.

Military Caregiver Leave

Note: 29 USC 2612 and 29 CFR 825.127 authorize an eligible employee to take up to 26 work weeks of
unpaid military caregiver leave, as defined below, during a single 12-month period. As-is-the-ease-with
MWW&M&PHWWM&%WMM
mewnmmma tu DOL's Mlluan-' Family Leave Prm-'mons uf the FMLA
Frequently Asked Questions and Answers, if an employee does not use the entire 26-week entitlement in a
single 12-month period, unused weeks cannot be carried over into another 12-month period. However, the
employee may qualify for nonmilitary FMLA leave.

The district shall grant an eligible employee up to a total of 26 work weeks of leave during a
single 12-month period, measured forward from the first date the leave is taken, to care for a
covered servicemember with a serious illness or injury. In order to be eligible for such
military caregiver leave, the employee must be the spouse, sen—daughter-child, parent, or
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next of kin of the covered servicemember. This 26-week period is not in addition to, but
rather is inclusive of, the 12 work weeks of leave that may be taken for other FMLA
qualifying reasons. (29 USC 2611, 2612; 29 CFR 825.127)

Covered servicemember may be: (29 CFR 825.127)

I A current member of the Armed Forces, including a member of the National Guard or
Reserves, who is undergoing medical treatment, recuperation, or therapy: is otherwise
in outpatient status; or is otherwise on the temporary disability retired list for a
serious injury or illness

2. A veteran who was discharged or released under conditions other than dishonorable at
any time during the five-year period prior to the first date the elipible employee takes
FMLA leave to care for the covered veteran

Mote: Unlike the provisions for other FMLA/CFRA leave, 29 CFR 825,127 places no age limit on the
definition of "sen-erdavehter-child,” as detailed below. In addition, 29 CFR 825,127 defines "next of kin"
of a covered servicemember in relation to military caregiver leave,

sen-or—datghter-Child of a covered servicemember means the covered servicemember's
biological, adopted, or foster child, stepchild, legal ward, or & child efany-age-for whom the
covered servicemember stood in loco parentis, and who is of any age. (29 CFR 825.127)

Parent of a covered servicemember means the covered servicemember's biological, adopted,
step, or foster parent, or any other individual who stood in loco parentis to the covered
servicemember (except "parents in law"). (29 CFR 825.127)

Next of kin means the nearest blood relative to the covered servicemember, other than the
spouse, parent, son—or-daughter or child, unless er-as designated in writing by the covered
servicemember. (29 USC 2611, 2612; 29 CFR 825.127)

Clutpatient statuy means the status of a member of the Armed Forces assigned to a military
medical treatment facility as an outpatient or a unit established for the purpose of providing
command and control of members of the Armed Forces receiving medical care as outpatients.
(29 USC 2611; 29 CFR 825.127)

Note: 29 USC 2611 defines "serious injury or illness" for active members of the Armed Forces and for
vederany, a5 provided below, Pursuant to 29 CFR 825127, one of the four conditions listed in item #2 below
must be present for a veteran's injury or illness to qualify as a "serious injury or illness" for the purpose of
this leave,
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Serious infury or illness means: (29 USC 2611; 29 CFR 825.127)

l.

For a current member of the Armed Forces, an injury or illness incurred by the
member in the line of duty on active duty, or that existed before the beginning of the
member's active duty and was aggravated by the member's service in the line of duty
while on active duty in the Armed Forces, and that may render the member medically
unfit to perform the duties of the member's office, grade, rank, or rating.

For a veteran, an injury or illness incurred or aggravated by the member's service in
the line of duty on active duty in the Armed Forces, including the National Guard or
Reserves, that manifested itself before or after the member became a veteran and that
is at least one of the following:

.

A continuation of a serious injury or illness incurred or aggravated while the
veteran was a member of the Armed Forces and rendered the servicemember
himther unable to perform the duties of the servicemember's histheroffice,
grade, rank, or rating

A physical or mental condition for which the veteran has received a U.S.
Department of Veterans Affairs (VA) Service-Related Disability Rating of 50
percent or greater, based wholly or partly on that physical or mental condition

A physical or mental condition that substantially impairs the veteran's ability
to secure or follow a substantially gainful occupation by reason of one or
more disabilities related to the servicemember's histher-military service or
that would do so but for treatment received by the veteran

An injury, including a psychological injury, on the basis of which the veteran
has been enrolled in the VA's Program of Comprehensive Assistance for
Family Caregivers

Note: As is the case for other types of FMLA/CFRA leave, 29 CFR 825302 and 825303 r'equ'm.;s the ]
employee, when the need for the leave is foreseeable, to provide 30 days advance notice to the district
before the leave is to begin, |

The employee shall provide reasonable and practicable notice of the need for the leave in
accordance with the procedures in the section entitled "Request for Leave" above.

Note: 29 CFR 825.310 authorizes the district to require employees to provide certification of the need for
the leave, which is to be completed by an authorized health care provider of the covered servicemember,
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The following paragraph is optional. In order to help avoid claims of discrimination, the district should
generally treat all emplovees uniformly; thus, districts using this paragraph should request a medical
certification from all employees requesting such leave.

An employee requesting leave to care for a covered servicemember with a serious injury or
illness shall provide the Superintendent or designee with certification from an authorized
health care provider of the servicemember that contains the information specified in 29 CFR
825.310.

Mote: Pursuant to 29 CFR 825,127, an employee may take up to a total of 26 work weeks of leave for both
regular FMLA and military caregiver leave during the 12-month leave entitlement period. However, the
employee may not take more than 12 weeks for regular FMLA leave. For example, according to DOL's
Military Family Leave Provisions of the FMLA Frequently Asked Questions and Answers, an employee
could take 12 weeks of FMLA leave to care for a newborn child and 14 weeks of military caregiver leave,
but could not take 16 weeks to care for a newborn and 10 weeks of military caregiver leave. If the leave
qualifies as both military caregiver leave and leave to care for a family member with a serious health
condition, 29 CFR 825,127 specifies that the district must first designate the leave as military caregiver

leave,

The leave may be taken intermittently or on a reduced work or leave schedule when
medically necessary. An employee taking military caregiver leave in combination with other
family care and medical leaves pursuant to this administrative regulation shall be entitled to
a combined total of 26 work weeks of leave during a single 12-month period. When both
spouses work for the district and both wish to take such leave, the spouses are limited to a
maximum combined total of 26 work weeks during a single 12-month period. (29 USC
2612)

Mote:  Pursuant to 29 USC 2612 and 29 CFR 825207, the district has the option to require or give
employees discretion to substitute paid leave when taking FMLA/CFRA leave; see Options | and 2 in
section entitled "Use/Substitution of Paid Leave” above. Whichever option is selected by the district with
regard to FMLA/CFRA leave is also applicable to military caregiver leave.

During the period of military caregiver leave, the district's rule regarding an employee's use
of histher-accrued vacation leave and other accrued paid or unpaid time off, as specified in
the section "Use/Substitution of Paid Leave" above, shall apply.

Motifications

Note: Both 29 CFR 825300 and 2 CCR 11095 require employers to provide general notification to
employees of their rights under the FMLA/CFRA as well as specific notifications when an employee has
requested leave, as detailed below. 2 CCR 11049 contains similar notice requirements for PDL purposes.
Samples of notices which describe an employee's rights are available on the web sites of the California
Department of Fair Employment and Housing and the DOL.,
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Pursuant to 2 CCR 11095, the district must translate the notice into every language that is spoken by at least
| 10 percent of the district’s employees at any facility.

The Superintendent or designee shall provide the following notifications regarding state and
federal law related to PDL or FMLA/CFRA leave:

1. General Notice: Information explaining the provisions of the FEHA/PDL and
FMLA/CFRA and employee rights and obligations shall be posted in a conspicuous
place on district premises, or electronically, and shall be included in employee
handbooks. (2 CCR 11049, 11095; 29 USC 2619)

Mote: Pursuant to 2 CCR 11050 and 11091, a district may require an emplovee, when the need for the leave
is foreseeable, to provide at least 30 days advance notice before the leave is o begin; see the section entitled
"Request for Leave" above. 2 CCR 11049 and 11091 specify that districts requiring such notice from
employees must give them "reasonable advance notice" of their obligation and that incorporation of the
requirement into the general notice satisfies the "advance notice" requirement.

The following optional paragraph is for use by districts that require employees to provide advance notice.

The general notice shall also explain an employee's obligation to provide the
Superintendent or designee with at least 30 days' notice of the need for the requested
leave, when the need is reasonably foreseeable at least 30 days prior to the start of the
leave. (2 CCR 11049, 11050, 11091)

fefl 411294212 943129 - Employee Notifications)

#.3 Eligibility Notice: When an employee requests leave, including PDL, or when the
Superintendent or designee acquires knowledge that an employee's leave may be for
an FMLA/CFRA qualifying reason, the Superintendent or designee shall, within five
business days, provide notification to the employee of histher-—ecligibility to take such
leave. (2 CCR 11049, 11091; 29 CFR 825.300)

3. Rights and Responsibilities Notice: Each time the eligibility notice is provided to
an employee, the Superintendent or designee shall provide written notification
explaining the specific expectations and obligations of the employee, including any
consequences for a failure to meet those obligations. Such notice shall include, as
applicable: (29 CFR 825.300)

a. A statement that the leave may be designated and counted against the
employee's annual FMLA/CFRA leave entitlement and the appropriate 12-
month entitlement period, if qualifying
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Mote: [tem #3b below is for use by districts that require medical certification to the effect that the emplovee
is able to resume work, See the section entitled "Release to Return to Work" above.

b. Any requirements for the employvee to furnish medical certification of a
serious health condition, serious injury or illness, or qualifying exigency
arising out of

active duty or call to active duty status and the consequences of failing to
provide the certification

c, The employee's right to use paid leave, whether the district will require use of
paid leave, conditions related to any use of paid leave, and the employee's
entitlement to take unpaid leave if the employee does not meet the conditions
for paid leave

d. Any requirements for the employee to make premium payments necessary to
maintain health benefits, the arrangement for making such payments, and the
possible consequences of failure to make payments on a timely basis
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£e.  The employee's right to maintenance of benefits during the leave and
restoration to the same or an equivalent job upon return from leave

gf.  The employee's potential liability for health insurance premiums paid by the
district during the employee's unpaid FMLA leave should the employee not
return to service after the leave

Any time the information provided in the above notice changes, the Superintendent or
designee shall, within five business days of histherreceipt of an employee's first
notice of need for leave, provide the employee with a written notice referencing the
prior notice and describing any changes to the notice. (29 CFR 825.300)

4. Designation Notice: When the Superintendent or designee has information (e.g..
sufficient medical certification) to determine whether the leave qualifies as
FMLA/CFRA leave, hef/she shall, within five business days, provide written
notification designating the leave as FMLA/CFRA qualifying or, if the leave will not
be so designated, the reason for that determination. (2 CCR 11091; 29 CFR 825.300)
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If the amount of leave needed is known, the notice shall include the number of hours,
days, or weeks that will be counted against the employee's FMLA/CFRA entitlement.
If it is not possible to provide that number at the time of the designation notice,
notification shall be provided of the amount of leave counted against the employee's
entitlement upon request by the employee and at least once in every 30-day period if
leave was taken in that period. (29 CFR 825.300)

Mote: 29 CFR 825300 requires the designation notice to specify whether the district requires paid leave to
be used during an otherwise unpaid family care and medical leave, whether the district requires an employee
to present release to return to work certification, and whether that certification must address the employee's
ability 1o perform the essential functions of the job, See the sections entitled "Use/Substitution of Paid
Leave" and "Release lo Return to Work” above. The following paragraph should be revised to reflect
district practice.

If the district requires paid leave to be used during an otherwise unpaid family care
and medical leave, the notice shall so specify. 1f the district requires an employee to
present a release o return to work certilication that addresses the employee's ability
to perform the essential functions of the job, the notice shall also specify that
requirement. (2 CCR 11091, 11097; 29 CFR 825.300)

Any time the information provided in the designation notice changes, the
Superintendent or designee shall, within five business days, provide the employee
with written notice referencing the prior notice and describing any changes to the
notice. (29 CFR 825.300)

Records

MNote: Government Code 12946, 29 USC 2616, and 29 CFR 825 500 reguire districts to maintain records of,
among other things, applications, dates, and personnel and employment action related to family care and
medical leave. Pursuant to 42 USC 20001F-1, any individually identifiable genetic information possessed by
the district must be treated as a confidential medical record of the employee involved,

The Superintendent or designee shall maintain records pertaining to an individual employee's
use of family care and medical leave in accordance with law. (Government Code 12946; 29
USC 2616; 42 USC 20001t-1; 29 CFR 825.500)

Legal Reference: {see next pase)
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Legal Reference:
EDUCATION CODE
44965 Granting of leaves of absence for pregrancy and childhirth

2U7-297.5 Righis, proteciions, and benefits under law, regisiered domestic pariners
3 Validity of marriage

120926 Fair employment and housing act, definitions

12040 Unlawfid employinent practices

(2045 Pregnancy; childbirth or related medical condition; unlawfid praciice
(20945 1-12945.2 California Family Rights Act

2B G Perental-doave

12046 Fair Employment and Housing Act: discrimination profibited
UNEMPLOYMENT INSURANCE CODE

F300-3308 Paid family leave

CODE OF REGULATIONS, TITLE 2

HO35-11051 Sex discrimination: pregnancy, childbivth and related medical conditions
HHO87-110978 California Family Rights Act

LNITED STATES CODE, TITLE |

7 Definition of marriage and spouse

UNITED STATES CODE, TITLE 29

2601-2654 Family and Medical Leave Act of 1993, as amended

UNITED STATES CODE, TITLE 42

20008=1-20000=1 1 Genetic nformation Nondiscrimination Act of 2008
CODE OF FEDERAL REGULATIONS, TITLE 29

825 100-825.702 Family and Medical Leave Act of 1993

COURT DECISIONS

Linited States v. Windsor, (20123) 699 F 3d 169

Fausi v. California Portland Cement Company, (2007) 150 Cal App. 4th 864
Tellis v. Alaska Airlines, (9h Cir., 2003) 414 F 3d 1045

Management Resources:

LS. DEPARTMENT OF LABOR PUBLICATIONS

Certification of Health Care Provider for Family Member's Serious Health Condition ander the
Family and Medical Leave Act, Form WH-380-F
Mty ramily-beave Provisions-of-the- FMLA Frequently Asked Questions-ard-Arswers
CALIFORNIA DEPARTMENT OF HUMAN RESOURCES PUBLICATIONS
Ouestions and Answers - Military Family Leave - FMEA
WER SITES
California Depariment of Fair Employment and Housing: http:fwwwdfeh. ca gov
California Department of Human Resources: https:dwww.callir.ca.gov
Ui, Department of Labor, FMLA: htip:iwww, dol. goviwhdfimla

(7/15 3/18) 3/21

Policy Reference UPDATE Service
Copyright 2020 by California School Boards Association, West Sacramento, California 95691
Al rights reserved.
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Administrative Regulation
Instruction AR 6142.8(a)

COMPREHENSIVE HEALTH EDUCATION

Content of Instruction

MNote: ltems #1-6 below reflect six content areas delineated in the voluntary content standards for health
education adopted by the State Board of Education (SBE) in March 2008. The district may revise the
following list to reflect the topics to be addressed in the district's program.

The district's health education program shall include instruction at the appropriate grade
levels in the following content areas:

. Aleohol, tobacco, and other drugs

feff 3513.3 - Tobacco-Free Schools)
feff 31316 - Alcohol and Other Drugs)
fef. 313162 - Tobacea)

foff 513163 - Sreraids)

Note: Eduoeation Code 51934 requires that districts provide comprehensive sexual health education
and HIV prevention instruction, at least once in middle school or junior high school and at least once
in high school, by instructors trained in the appropriate courses. FEducation Code 51934 also
authorizes, but does not require, distriets to provide age-appropriate comprehensive sexual health
education prior to grade 7 on any of the topies speeified in Education Code 51934, See AR 6143 -
Courses of Study and BP/AR 6142.1 - Sexual Health and HIV/AIDS Prevention Instruction,

Education Code 51900.6 authorizes districts to provide age-appropriate instruction in grades K-12 in
sexual abuse and sexual assault awareness and prevention pursuant to content standards developed
by SBE, provided that students are allowed to be excused from such instruction upon the written
request of their parents/guardians. SBE has not yet adopted content standards regarding sexual
abuse and sexual assault awareness and prevention. Also see BP 5141.4 - Child Abuse Prevention and
Reporting.

i Human growth, development, and sexual health

fof. 61421 - Sexuad Health and HIV/ALDS Prevention Instruciion Sdueation)

Note: The optional paragraph under item #3 below includes examples of topics that are addressed in the
state content standards within the content area of injury prevention and safety. la-addition—pursuanite

35 Injury prevention and safety
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COMPREHENSIVE HEALTH EDUCATION (continued)

Instruction related to injury prevention and safety may include, but is not limited to,

first aid, protective equipment such as helmets, prevention-of-brain-and-spinal-cord

injuries—violence prevention, topics related to bullying and harassment, emergency

procedures, and Internet safety.

fef 0430 - Comprehensive Safely Plan)

{efl 3516 - Emergencies and Disaster Prepavedness Plan)

fofl 3543 - Transportation Safety and Emergencies)
{ef 5131 - Conduct)

foff 3138 - Conflict Resolution/Peer Mediation)

fcft 3141 - Health Care and Emergencies)

fcf 3142 - Safety)

fof. 31453 - Nondiscrimination/Harassment)

fof 31457 - Sexual Harassment)

fcf 5145.9 - Hate-Motivated Behavior)

fcf. 614352 - Atliletic Competition)

fof. 6163.4 - Student Use of Technology)

4, Mental, emotional, and social health
foff 3137 - Positive School Climaie)

{cf. 5141.5 - Mental Health)

fcft 3141.32 - Suicide Prevention)

5, Nutrition and physical activity

fef. 3550 - Food Service/Child Nutrition Progranm)
fof. 3030 - Student Wellness)
el 6142.7 - Physical Education and Activity)

Mote: The optional paragraph under item #6 below includes examples of topics that are addressed in the
state content standards within the content area of personal and community health,

6. Personal and community health

Instruction in personal and community health may include, but is not limited to, oral
health, personal hygiene, sun safety, vision and hearing protection, transmission of
germs and communicable dlbﬂdhﬂb ajrmpmmb of common health problems and
chronic diseases s Her es, and the effect
of behavior on the environment.

S 14l Heelth Car . £

fefl 314121 - Administering Medication and Monitoring Health Conditions)

foft 3141,.22 - hfectious Diseases)
fefl 3141.23 - Asthima Management)
foff 3141.7 - Sun Safeiy)
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COMPREHENSIVE HEALTH EDUCATION (continued)

fcf. 3146 - Married/Pregnani/Parenting Studenis)
fof. 61425 - Environmental Education)

Mote: ltems #1-6 below combine eight "overarching standards” described in the state content standards as
essential concepts and skills 1o be taught 1o students,

Within each of the above content areas, instruction shall be designed to assist students in
developing:

1. An understanding of essential concepts related to enhancing health

2 The ability to analyze internal and external influences that affect health

3. The ability to access and analyze health information, products, and services
fof. 5141.6 - School Health Services)

4, The ability to use interpersonal communication skills, decision-making skills, and
goal-setting skills to enhance health

5. The ability to practice behaviors that reduce risk and promote health
6. The ability to promote and support personal, family, and community health

High School Health Education

Note: The following section is for use by districts that serve students in grades 9-12 and require a
course in health education as a requirement for graduation from high school. Pursuant to Education
Code 51225.36, districts that require a course in health education for graduation from high school
must include instruction in sexual harassment and violence, including, but not limited to, the
affirmative consent standard as defined in Education Code 67386. In addition, pursuant to Education
Code 51225.6, districts that require a course in health education for graduation from high school must
include instruction in performing compression-only eardiopulmonary resuscitation, as specified.

Whenever the Board requires a course in health education for graduation from high
school, the distriet's high school health education course(s) shall include instruction in:

1. Sexual harassment and violence, including, but not limited to, the affirmative
consent standard as defined in Education Code 67386. When delivering such
instruction, teachers shall consult information related to sexual harassment and
violence in the Health Education Framework for California Public Schools.
(Education Code 51225.36)
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COMPREHENSIVE HEALTH EDUCATION (continued)

2. Compression-only cardiopulmonary resuscitation (CPR), which is based on
national evidence-based emergency cardiovascular care guidelines for the
performance of compression-only CPR and includes instruction relative to the
psychomotor skills necessary to perform compression-only CPR. (Education
Code 51225.6)

fcf. 61461 - High School Graduation Requiremenis)
Exemption Students Excused from Health Instruction

Upon written request from a parent/guardian, a student shall be excused from any part of
health instruction that conflicts with histher the student's religious training and beliefs,
including personal moral convictions. (Education Code 51240)

fof. 61412 - Recoenition of Religions Beliefs and Customs)

Note: Pursuant to Education Code 51938, a student's parent/guardian has the right to excuse the
student from all or part of comprehensive sexual health education, HIV prevention education, and
assessments related to that education through a passive consent ("' opi-out") process. The district may
not require active parental consent ("opt-in"} for such purpose. The district's notice fo
parents/guardians regarding planned instruction for the school vear in the area of comprehensive
sexual health education and HIV prevention education must include notification of the right to excuse
a student from such education by written request to the district. See BP/E 5145.6 - Parental
Notifications and BP/AR 6142.1 - Sexual Health and HIV/AIDS Prevention Instruction.

The district shall excuse a student from instruction in comprehensive sexual health
education and HIV prevention education if the student's parent/guardian requests in
writing that the student be excused. (Education Code 51938)

fcf. 5145.6 - Parental Notifications)
fof 614358 - Assemblies and Special Events)

Note: Pursuant to Education Code 51900.6, districts that provide instruction in sexual abuse and |
sexual assault awareness and prevention are required to excuse students whose parent/guardian has

made a written request. The following paragraph is for districts that provide instruction in sexual
abuse and/or sexual assault awareness and prevention,

In addition, the district shall excuse a student from instruction in sexual abuse and/or
sexual assault awareness and prevention if the student's parent/guardian requests in
writing that the student be excused. (Education Code 51900.6)

Mote: Pursuant to Education Code 51513, districts may not administer exams, surveys, or questionnaires
containing questions about a student's or histher a student's family's personal beliefs or practices in sex,
family life, morality, and religion unless the student's parent/guardian is notified in writing of such
administration and has provided prior written consent, See AR 5022 - Student and Family Privacy Rights.
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COMPREHENSIVE HEALTH EDUCATION (continued)

The district shall not administer any exam, survey, or questionnaire which contains
questions about the student's or the student's family's personal beliefs or practices in
sex, family life, murallty, or rehg:(m unlcsa the atudent s parenﬂguar{han has given
written permlssmn. g . P : ' K

tﬂel-&d-}ﬂ-g-pemm%&km%&l—&ww&eﬁ&— {Lducatmn Cr:-r;fc -5—1-249-51513}

fof 3020 - Parent Righis and Responsibilities)
foff 3022 - Siwdent and Family Privacy Rights)

Note:  Notwithstanding Education Code 51513, Education Code 51938 authorizes anonymous,
voluntary, and confidential research and evaluation tools to measure students' health behaviors and
risks, including tests, questionnaires, and surveys containing age-appropriate questions about the
student's attitudes concerning or practices relating to sex, to students in grades 7-12,
Parents/guardians have the right to excuse their child from such research and evaluations through a
passive ("opt-out") process and may not be required to provide active ("opt-in"") consent. The district
is required to notify parents/guardians of the test, questionnaire, or survey to be administered, given
the opportunity to review such research or evaluation tool, and notified of their right to excuse their
child by making such request in writing to the district. The following paragraph is for use by districts
that serve students in any of grades 7-12 and should be deleted by districts that do not serve such
students.

However, the district may administer anonymous, voluntary, and confidential tests,
questionnaires, and surveys containing age-appropriate questions about students'
attitudes concerning or practices relating to sex, as long as parents/guardians are
notified of the right to request in writing that the student be excused from participation.
A student shall be excused from participating in any such research or evaluation tools if
the student's parent/guardian requests in writing to excuse the student from
participation. (Education Code 51938)

f
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{ef S-S dswenblios-and Special-Events)

Involvement of Health Professionals

Health care professionals, health care service plans, health care providers, and other entities
participating in a voluntary initiative with the district are prohibited from communicating
about a product or service in a way that is intended to encourage persons to purchase or use
the product or service. However, the following activities may be allowed: (Education Code
51890)
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COMPREHENSIVE HEALTH EDUCATION (continued)

I: Health care or health education information provided in a brochure or pamphlet that
contains the logo or name of a health care service plan or health care organization, if
provided in coordination with the voluntary initiative

2. Outreach, application assistance, and enrollment activities relating to federal, state, or
county-sponsored health care insurance programs if the activities are conducted in
compliance with the statutory, regulatory, and programmatic guidelines
applicable to those programs.

it 1325 - Advertising and Promotion)
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